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No. 3230. 

David Paul Burleigh Conkling, Appellant, 

vs. 

Ne\v ^ ork Life Insurance and Trust Company, Executor and 
Irustee under the Will of Sarah B. Conkling, Deceased, et ah 

a Supreme Court of the District of Columbia. 

No. 27483. In Equity. 

David Paul Burleigh Conkling, Complainant, 

vs. 

New York Life Insurance and Trust Company, Executor and 
Trustee under the Will of Sarah B. Conkling, Deceased’ Delia 
Mason Caldwell, Sarah B. C. Moller, Natalie 8 Alberta Caldwell 
James Caldwell, Natalie Burleigh von Ohnesorge, Paulina Feodora 

nng°Defendfnts LebreCht L °° pold von 0hnesor ge, Nathaniel Conk- 

United States of America, 

District of Columbia, ss: 

Be It Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the* times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above- entitled cause, to wit: proceed 

1 Bill. 

Filed November 25, 1907. 

In the Supreme Court of the District of Columbia. 

No. 27483. In Equity. 

David Paul Burleigh Conkling, Complainant, 

VS. 

New York Life Insurance and Trust Company Executor and 
Trustee under the Will of Sarah B. Conkling Deceased- Delia 
Mason Caldwell Sarah B. C. Moller, Natalie Alberta CddweH 
James Caldwell Natalie Burleigh von Ohnesorge, Paulina Feodora 

ling^^fendant^ ebreC11 Le0pold von 0h nesorge, Nathaniel Conk- 

D,vid p ‘ ul KuMgh O'” 1 ** ***“• 
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DAVID PAUL BURLEIGH CONKLING VS. 


1 That he is a resident of the City of New York in the State 
of New York, is of full age, and brings this suit in hw owni right. 

2. That the defendant, New York Life Insurance and Trust Com 
pany, is a body corporate organized under the laws of the State of 
New York, and is a resident of said state; that said corporation is 
sued as the executor and trustee and residuary devisee intrust iin c 
the will of Sarah B. Conkling. The defendant Delia Mason Cald¬ 
well is a resident of Philadelphia, in the State of Pennsylvania, and 
is of full age; the defendant Natalie Burleigh \ on Ohnesorge is a 
resident of Homburgh Springs in the Empire of Germany, and is 
of full age, and said last named defendants are sued as heirs at law 
of said Sarah B. Conkling and as beneficiaries under her will. 

2 The complainant and the said last-named defendants are the 
only children and only heirs at law of said Sarah B. Conkling 
The defendant, Sarah B. C. Moller, is of full age and a resident of 
Lock Haven, Pennsylvania; the defendants Natalie Alberta Caldwell 
and James Caldwell are minors and residents of Philadelphia, Penn- 
svlvania* the defendants Paulina Feodora von Ohnesorge and Le- 
hreclit Leopold von Ohnesorge are minors and residents of Hom- 
burgh Springs in the Empire of Germany; the defendants Nathanie 
Conklin" is of full age and a resident of New York and the husband 
of *aid Sarah B. Conkling. All said last-named defendants are sued 
as beneficiaries under the will of Sarah B. Conkling, as hereinafte 

^^Complainant ^ r ^ er show’s that Sarah B. Conkling, at the 
time of her death and for some years prior thereto was the owner in 
feT among other pieces of land, of a certain parcel situated in the 
Citv of Washington, District of Columbia, known and designated i 

sumvort Oita of 0.:Di*Of OfcnkjJ,” 
Liber 27 at folio 175, as lot numbered 189 in Sarah J^onMing 
subdivision of lots numbered 62 and 63 of A. r. laraons sum 

“-“isti..t th. -w ~i «w •- 

improved bv two small brick dwellings and .that in or about May, 
1900 complainant’s mother, the said Sarah B. Conkling, informed 
this comp lain a n t that she was considering improving 4a,d real 
estate bv remodelling the existing buildings and converting them into 
one handsome dwelling and that as complainant had often 
3 expressed a wish to live in Washington, it was her .purpose 
to give said property, when so remodelled to this comp ainant 
and to convey the same to him. She further informed complainant 
that it would'cost about $20,000. to make the improvements proposed 
bv her and that she thought it would not be fair and just to hei 
other children to give him the said real estate, unless he would pay 
the cost of making the said improvements and alterations, amounting 
to about $20,000. Complainant agreed with his mother “cep 
her proposition, and to pay her the cost of said improvement if 
she would convey the property to him. Thereafter complainant 
left the United St'ates ancl went to Paris, France, and m the following 
summer his said mother visited him there and further discussed 
the project of remodelling said houses and in the fall she returned 
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to the United States and had the plans for the alterations prepared 
by architects and sent them to this complainant for his approval. 
Complainant examined the same and notified his mother in writing 
that he approved them and that he was ready and willing to pay 
the expenses of the proposed improvement then estimated to cost 
$20,000. and authorized his mother to go to complainant’s box 
in the safe deposit vault of the Fifth Avenue Bank in the City of 
New York, and to take therefrom eighteen railroad bonds of the 
par value of $1000. each, the said bonds being six four per cent 
bonds of the Chesapeake & Ohio Railroad Company; nine four per 
cent bonds of the Union Pacific Railroad Company, and three six 
per cent bonds of the Richmond and Danville Railroad Company. 
That at said time the market value of all of said bonds was above par, 
and the said $18,000. in bonds would have brought in the 

4 market in the aggregate not less than $19,350. That his 
mother, acting upon his authority, did take possession of said 

bonds, and wrote this complainant that she had so done, and the 
said bonds were found in her possession among the assets of her 
estate, at the time of her death. 

5. Complainant further shows that his mother proceeded with 
the said alterations and improvements on said real estate the total 
cost of which complainant is advised amounted to $19,082.64. the 
work having been done by Samuel H. Edmonston, under the direc¬ 
tion of Marsh & Peter, architects. Complainant is informed and 
believes and therefore avers that at the time of the delivery of said 
railroad bonds to his mother, at the time of the completion of the 
improvements on said real estate and at the time of the death of his 
mother, the market value, in the aggregate of said railroad bonds 
exeeeded the cost of said improvements, but complainant further 
shows that if said bonds were not of such aggregate value, he tenders 
himself ready and willing, and now offers to pay to the defendant, 
New York Life Insurance and Trust Company, executor aforesaid, 
such sum as may equal any deficiency between the then market 
value of said bonds and the actual cost of said improvements. 

6. Complainant further shows that his mother frequently acknowl¬ 
edged the contract between her and complainant with reference 
to said real estate and wrote letters to him acknowledging his right 
to the said real estate, but so far as complainant has been able to 
discover she never executed any deed conveying said property to 
complainant. 

7. Complainant further shows that on Christmas day of 1903, less 

than two months before her death, his mother wrote him a 

5 lengthy letter which she marked not to be opened until after 
her death, in which she told him, among other things that 

she had made her will and had left everything in trust and saying, 
with reference to the real estate herein described the following* 
“You have the Washington house and your share of the income from 
the trust and with your own efforts should be able to live nicely. 
The paper about the house is in my desk but if you want it done 
more legally I will see to it with you when we meet again. 

Anyway it is sure to be all right.” 
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Your complainant never saw his mother after the writing of 
said letter and has never had possession of nor seen the paper relating 
to the Washington house mentioned in said letter nor has he any 
knowledge of its whereabouts or contents. In a previous letter to 
this complainant referring to the said real estate, his mother wrote 
among other things the following: “I was not offended as you 
thought over your inquiry about the Washington house, but only 
felt that you should trust your mother. The house and land will 
be worth much more than your $20,000. if you ever wanted to sell, 
as Washington property is always going up.” 

8. Complainant further says that his mother died on February 
22, 1904, in the City of New* York, while this complainant was in 
France, and that she left a last will and testament which has been 
duly admitted to probate in which she devised among other things 
the residue of her property including the hereinbefore described real 
estate to the defendant, New York Life Insurance and Trust Com- 
panv, in fee, but upon certain trusts therein expressed, among others, 
in trust to divide the estate into three equal parts and to pay 
6 over the income arising therefrom to her three children, the 
defendants Delia Mason Caldwell, Natalie Burleigh von 
Ohnesorge and this complainant, during their respective lives, and 
to pay over the corpus to their respective heirs, all which will fully 
and at large appear by reference to said will, a copy whereof is hereto 
attached, marked “Exhibit 1” and prayed to be taken and read as 

part hereof. # 

Complainant shows that on or about the time that the will of 
said Sarah B. Conkling was propounded for probate an agreement 
was entered into between the New York Life Insurance and Trust 
Company, as executor and trustee under the will, and the defendants 
Delia Mason Caldwell, Natalie Burleigh von Ohnesorge and Nathaniel 
Conkling husband of said Sarah B. Conkling, and this complainant 
whereby it was agreed that the income of said trust estate, instead 
of being divided into three parts, as provided in said will, should he 
divided into four parts and the said Nathaniel Conkling should 
receive, during his lifetime, one of said fourth pans of said income. 

Complainant further shows that the defendant, Delia Mason 
Caldwell has three children, to wit, Sarah B. C. Moller, the issue of 
a former marriage, who is of full age and a resident of Lock Haven, 
Pennsylvania; Natalie Alberta Caldwell, aged ten years and James 
Caldwell, aged seven years, residents of Philadelphia, Pennsylvania; 
the defendant Natalie Burleigh von Ohnesorge has two children, 
to wit, Paulina Feodora von Ohnesorge, aged ten years and Lebrecht 
Leopold von Ohnesorge, aged seven years, residents of Homburg 
Springs, Empire of Germany. That this complainant has no 
children and the defendants and this complainant are all the 
7 persons in esse having any interest in possession or expectant 
in the real estate herein described. 

9. Complainant further shows that the defendant, New York 
Life Insurance and Trust Company is in possession of said estate, 
including the real estate in this bill described, under the terms of 
the said will and also is in possession under the terms of said will 
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of the railroad bonds hereinbefore described which were delivered 
by this complainant to his mother in fulfillment of the agreement 
with her and in payment for the said improvements on said real 
estate, but the said New York Life Insurance and Trust Company 
declines to convey said real estate to this complainant or to return 
to him the said railroad bonds, because as he is informed it has not 
the consent of its cestuis que trust under said will so to do. 

10. Complainant further shows that he is informed and believes 
that the defendant, Delia Mason Caldwell, was with her mother at 
the time of her death, and that immediately thereafter said defend¬ 
ant came into possession of said Sarah B. Conkling’s desk and private 
papers, and he is further informed that said defendant destroyed by 
burning a quantity of the paper writings contained in said desk, 
but complainant does not know whether the paper concerning this 
complainant’s right to said real estate mentioned in his mother’s 
letter to him of Christmas day, 1903, hereinbefore referred to, was 
in said desk and was destroyed with the other papers which were 
burned or not. 

Complainant expressly disclaims any purpose by these aver¬ 
ments to charge the said defendant, Delia Mason Caldwell, with 
having fraudulently or willfully or knowingly destroyed said 
8 paper, but avers said facts in explanation of his inability to 
produce said paper, and of his failure to find said paper in 
his mother’s desk. 

11. Complainant further shows that he is advised and believes 
and therefore avers that by reason of the agreement between his 
mother and himself hereinbefore set forth and of the payment by 
him of the cost of the improvements on said real estate, he became 
entitled in equity to a conveyance in fee simple, of the hereinbefore 
described real estate, from his mother, and that she became thereby 
a trustee for complainant with respect to said real estate, with the 
duty, specifically to perform said agreement and to convey the said 
real estate to complainant, and that he devisee trustee, the defendant, 
New York Life Insurance and Trust Company, took the said land 
under said will, charged with the resulting trust therein in favor of 
complainant and with the obligation upon its part to convey said 
land to him. And complainant is advised and believes that he has 
the right to a conveyance in fee of the said real estate, fee, released 
and discharged from any trusts, under the said will, or otherwise, 
and discharged from any and all claims on the part of any of the 
parties defendant to this cause. 

The premises considered the complainant prays: 

1. That the United States writ of subpoena may issue to the said 
defendants, commanding them and every of them to appear and 
answer exigencies of this bill. 

2. That the defendant, New York Life Insurance and Trust Com¬ 
pany be required to make discovery herein as to what papers came 

into its possession relating to the real estate in the bill de- 
9 scribed and what disposition it has made thereof. 

3. Phat the defendant, Delia Mason Caldwell, be required 
to make discovery herein as to all paper writings belonging to Sarah 
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B. Conklins or in her possession or control at the time of her death, 
having any relation to said real estate or to the railroad bonds 
mentioned in this bill of which the said Delia Mason Caldwell has 
any knowledge and as to what disposition was made of the same. 

4 That the court will adjudge and decree that the said Sarah B. 
Conkling, at the time of her death held the real estate in this bill 
described upon a resulting trust in fee for this complainant with 
the obligation to convey the same to this complainant in fee simple 
and that the said real estate passed to the defendant, New York life 
Insurance and Trust Company, by the will of the said Sarah B. 
Conkling, charged with and subject to the resulting trust in favor 
of complainant and that said defendant holds the same in trust 
for this complainant with the obligation to convey the same to 

complainant in fee. , .. _ , m 

5. That the defendant, New York Life Insurance and trust 

Company, as executor and trustee, as aforesaid, be decreed to convey 
to this complainant in fee simple the said real estate in this bill 
described and to deliver up possession thereof to this complainant. 

6. That complainant may have such other and further relief in 
the premises as the nature of the case may require and to the court 

may seem fit and proper. 

The parties defendant to this bill are: 

New York Life Insurance and Trust Company, executor 
10 and trustee under the will of Sarah B. Conkling. Delia Mason 
Caldwell, Sarah B. C. Moller, Natalie Alberta Caldwell, James 
Caldwell, Natalie Burleigh von Ohnesorge, Paulina Feodora von 
Ohnesorge Lebrecht Iveopold von Ohnesorge, Nathaniel Conkling. 

DAVID PAUL BURLEIGH CONKLING. 

W. G. JOHNSON, 

Solicitor for Complainant. 


Answer of New York Life Insurance and Trust Company. 

Filed January 8, 1908. 

* * * * * * * 

This respondent reserving to itself all manner of benefit of 
exception by way of demurrer, or otherwise, to the manifold errors 
and imperfections contained in said bill of complaint filed against 
it and others in the above entitled cause, to so much thereof as it 
is advised it is material and necessary to make answer unto, answer¬ 
ing savs: . 

1-3. This respondent believes the allegations set forth in para¬ 
graphs one, two and three are true, and therefore admits the same. 

4-5. This respondent in answer to paragraphs four and five of 
said bill of complaint, says that it has no information as to the alle¬ 
gations therein contained and can neither admit nor deny the 
11 same, but requires strict proof thereof if the same should be 
deemed material. 
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6. In answer to paragraph six, this respondent says it has no 
knowledge as to whether or not the complainant’s mother frequently 
acknowledged the contract between herself and complainant with 
reference to said real estate and wrote letters to him acknowledging 
his right to the same, as set forth in this paragraph. That at the 
time ot the death ot Sarah B. Conkling the real estate referred to in 
said bill was in her name, and at her death passed under her will 
to this respondent as Executor and Trustee thereunder. 

i . This respondent has no information concerning the allegations 
set forth in paragraphs seven and therefore can neither admit nor 
deny the same, but requires strict proof thereof if the same should 
be deemed material. 

8. This respondent admits that the allegations contained in the 
first part of paragraph eight of said bill of complaint are true; it 
admits that the agreement referred to in the second part of said 
paragraph was entered into between the parties therein named, except 
this respondent company, and that said agreement was confirmed 
fiy & judgment of the Court, under which this respondent company 
is paying the income as stated in this part of said paragraph of said 
bill. 

In answer to the remaining part of said paragraph eight this 
respondent believes that the allegations therein contained as to the 
names and residences of the children of Delia Mason Caldwell, etc., 
are true. 

9. In answer to paragraph nine of said bill this respondent admits 
that it is, under the terms of said will, in possession of the estate of 
said Sarah B. Conkling, deceased, including the real estate in said 

bill described. 

12 Respondent further answering said paragraph says that in 

the safe deposit box, containing the securities of said Sarah 
B. Conkling, deceased, this respondent found after her death the 
following bonds: 

$50,000. Chesapeake and Ohio Railroad Company Richmond and 
Alleghany Division 4% first consolidated mortgage bonds, due 1989; 

$28,000. Union Pacific Railroad Company 4% first mortgage 
bonds, due 1947; and 

$30,000. Richmond and Danville Railroad Company 6% consoli¬ 
dated mortgage bonds, due 1915; 

and also the following papers: 

Abstract of title to sublots 62 and 63 Fardon et al’s sub of square 
134, and diagram; 

Building agreement between Mrs. Sarah B. Conkling and Samuel 
H. Edmonston, dated February 18, 1903; 

Envelope containing letter of Messrs. Marsh and Peter, dated No¬ 
vember 30, 1903, and four (4) architects’ certificates of payments in 
favor of Samuel H. Edmonston, contractor, and Release" of Liens 
from Samuel H. Edmonston, contractor, to Mrs. Sarah B. Conkling 
dated November 15, 1903. 

Specification of work and materials required for alterations and 
additions to buildings on lots Nos. 62 and 63, square No. 134; 
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Letters from Messrs. Marsh and Peter to Mrs. Sarah B. Conkhng; 

^Three (3) memorandums supposed to be in the handwriting of 
Mrs. Sarah B Conkling; 

and also sundry receipted tax hills and expired fire insurance policies, 
but whether or not the said bonds found by this respondent in the 
safe deposit box of the said Sarah B. Conkling, deceased, are the 
bonds, or anv part of them, referred to by complainant in paragrap is 
numbered four and nine of said bill of complaint, this respondent has 
no information and can neither admit nor deny the same, but 
requires strict proof thereof if the same should be deemed 

13 material. , , , . 

Further answering this paragraph, respondent says that 

it has declined and still declines to convey the real estate referred 
to in said bill, or to deliver to the complainant any of the railroad 
bonds which this respondent found in the safe deposit box of the said 

Sarah B. Conkling, deceased. . ... . . 

10-11. In answer to paragraphs ten and eleven of said Dill, this 
respondent says that it has no information as to the allegations 
therein contained, and can neither admit nor deny the same, but 
requires strict proof thereof if they should be deemed material. 

And now having fully answered, this respondent prays to be hence 

dismissed with its reasonable costs. . XT ™ 

NEW YORK LIFE INSURANCE 
AND TRUST COMPANY, 

Executor and Trustee under the Will 

of Sarah B. Conkling, Deceased . 

Bv HENRY PARISH, 

Pres’t. 

BERRY AND MINOR, 

Solicitors for the Respondent, 

New York Life Insurance Sc Trust Company. 

State of New York, 

City of New York: 

Henry Parish, being first duly sworn according to law deposes and 
upon oath says that he is the President of the New York Life In¬ 
surance and Trust Company and that he has read the foregoing 
answer subscribed by the New York Life Insurance and Trust Com¬ 
pany and knows the contents thereof; that the matters and things 
therein stated upon its personal knowledge are true and those 
14 things stated upon information and belief it believes to be 
traeT HENRY PARISH. 

Subscribed and sworn to before me this seventh day of January, 
A. D., 1908. WM B A yg TIN) 

[seal.] Notary Public, Kings Co. 

Certificate filed in New York County Clerk’s Office and Kings and 
New York County Registers’ Offices. 
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Replication. 

Filed January 14, 1908. 

******* 

The Complainant joins issue with the defendant, New York Life 
Insurance and Trust Company, upon its answer filed herein 

W. G. JOHNSON, 
Solicitor for Complainant. 


Separate Answer of Delia Mason Caldwell. 

Filed April 6, 1908. 

******* 

This respondent reserving to herself all manner of benefit of ex¬ 
ception hy way of demurrer, or otherwise, to the manifold errors and 
imperfections contained in said bill of complaint filed against 
15 her and others in the above entitled cause, to so much thereof 
as she is advised it is material and necessary to make answer 
unto, answering says: 

1. The respondent has no knowledge as to the present residence 
of the complainant but admits the rest of said paragraph. 

2. The respondent believes the allegation set forth in paragraphs 
2 and 3 are true and therefore admits the same. 

3. This respondent in answer to paragraph 4 admits that the said 
real estate therein referred to was formerly improved by two small 
brick dwellings and that in or about May, 1900, respondent’s mother 
the said Sarah B. Conkling considered improving said real estate 
by remodeling the existing buildings and converting them into one 
dwelling. Respondent, however, has no knowledge as to the rest of 
said paragraph and does not admit the same, but requires strict proof 
thereof if the same should be deemed material. 

4. In answer to the 5th paragraph, respondent admits that her 
mother, Sarah B. Conkling, proceeded with the said alterations and 
improvements on said re*l estate, the total cost of which she is ad¬ 
vised amounted to upwards of $19,000 the work having been done 
under the direction of Marsh & Peters, architects. This respondent 
has no knowledge as to the other allegations therein contained and 
does not admit the same, but requires strict proof thereof if the same 
should be deemed material. 

5. In answer to paragraph 6, respondent neither denies nor admits 
the same but requires strict proof thereof if the same is deemed 
material. 

6. In answer to paragraph 7, respondent neither denies 
16 nor admits the same but requires strict proof thereof if the 
same is deemed material. 

2—3230a 
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7 This respondent admits that the allegations contained in the 
first part of paragraph 8 of said bill of complaint are true, bhe 
admits that the agreement referred to in the second part of said 
paragraph was entered into between the parties therein named. In 
answer to the remaining part of said paragraph, this respondent a - 
mits the allegations therein contained as to the names and resi¬ 
dences of her children. 

8. In answer to paragraph 9, this respondent admits the same. 

9. In answer to paragraph 10, this respondent positively an( l em¬ 
phatically denies that she ever came into possession of any of the 
papers of said Sarah B. Conkling which in any way concerned or 
related to this complainant’s right to the said real estate in \\ ashmg- 
ton, referred to in the bill of complaint, or that she ever burned or 
destroyed anv papers relating to the same. And avers that she, with 
the respondent Nathalie Von Ohnesorge, went to the desk of said 
Sarah B. Conkling after her death and together opened the same, 
took out the papers, examined them and made them into bundles, 
which bundles were in their joint care until this respondent left the 
City of New York a few davs later, leaving the bundles with her 
sister, the said Nathalie Von Ohnesorge. Said papers were not 
handed over to the New York Life — and Trust Company at the 
time for the reason that the contents of the will of said Sarah B. 
Conkling, were unknown and the will was not read until after the 

return of the complain-t’s father, Nathaniel B. Conkling and 
17 the complainant, David Paul Burleigh Conkling from Europe. 

That upon the return from Europe of the said David Paul 
Burleigh Conkling, the complainant, the said Nathalie Von 
Ohnesorge handed to him, the complainant, all the papers \\ith the 
exception hereinafter referred to, which were taken from the desk 
of said Sarah B. Conkling by this respondent and her sister, Nathalie 
Von Ohnesorge, as aforesaid. This respondent further avers that 
the only papers destroyed by her were certain letters which had been 
written by this respondent to her mother Sarah B. Conkling, and that 
these were sorted out in the presence of her sister, Nathalie Von 
Ohnesorge, and made into a separate bundle. These were the only 
papers which were destroyed by this respondent. This respondent 
further avers that absolutely no papers concerning the right of the 
complainant, David Paul "Burleigh Conkling to the Real Estate 
named in the bill of complaint or in any way referring to the same, 
was in the desk of said Sarah B. Conkling. This respondent, in 
conjunction with her sister, Nathalie Von Ohnesorge, made a care¬ 
ful examination of all the papers contained in said desk. After the 
said papers which were taken from said desk had been given to 
the complainant, David- Paul Burleigh Conkling as aforesaid, this 
respondent inquired of him as to what disposition he had made of 
them and he replied that he had given them to the New ^ ork 

Life — and Trust Company. . . , ,« 

10. In answer to paragraph 11, this respondent requires that the 

complainant establish such facts as will justify the legal deductions 

set forth in such paragraph. 




N. Y. LIFE INSURANCE AND TRUST CO., ETC., ET AL. 


li 


And now having fully answered, this respondent prays to be hence 
dismissed with her reasonable costs. 

delia mason caldwell. 

BERRY and MINOR, 

MARCEL A. VITI, 

Solicitors. 


18 Empire of Germany, 

Dresden: 

Delia Mason Caldwell, being first duly sworn according to law de¬ 
poses and upon oath says that she is one of the respondents above 
named and that she has read the foregoing and that the matters and 
things therein stated upon her personal knowledge are true and 
those things stated upon information and belief she believes to be 
true. 

DELIA MAS'ON CALDWELL. 


Subscribed and sworn to before me this twentieth day of March, 
A. D. 1908. 


T. LT. JOHN GAFFNEY, 

[ SEAL I U. S. Consul-General at Dresden. 

[American Consular Service $2 Fee Stamp. 1 
Fee No. 89. 

$2.00—M 8.50. 


Answer of Sara Moller. 

Filed April 11, 1908. 

******* 

This respondent reserving to herself all manner of benefit of ex¬ 
ception by way of demurrer, or otherwise, to the manifold errors 
and imperfections contained in said bill of complaint filed against 
her and others in the above entitled cause, to so much thereof 
19 as she is advised it is material and necessary to make answer 
unto, answering says: 

1. The respondent has no knowledge as to the present residence 
of the complainant, but she believes it to be New York* City or the 
State of Maine, but admits the rest of said paragraph. 

2. The respondent believes the allegations set forth in paragraphs 
2 and 3 are true and therefore admits the same. 

3. This respondent in answer to paragraphs 4 and 5 of said bill 
of complaint says she has no information as to the allegations 
therein contained and can neither admit nor deny the same, but 
requires strict proof thereof if the same should be deemed material. 

4. In answer to paragraph 6 this respondent says that she has no 
knowledge as to whether or not the complainant’s mother frequently 
acknowledged the contract between herself and complainant with 
reference to said real estate and wrote letters to him acknowledging 
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his right to the same as set forth in this paragraph, but requires 
strict proof thereof if the same should be deemed material. 

5. This respondent has no knowledge concerning the allegations 
set forth in paragraph 7 and therefore can neither admit nor deny 
the same, but requires strict proof thereof if the same should be 

deemed material. . . 

6. This respondent admits that the allegations contained in the 
first part of paragraph 8 of said bill of complaint are true. She also 
admits that the agreement referred to in the second part of said 
paragraph was entered into between the parties therein named. 

In answer to the remaining part of said paragraph 8, this 
20 respondent believes that the allegations as to the names and 
ages of the children therein referred to are true. 

(7) In answer to paragraph 9 of said bill this respondent be¬ 
lieves that under the terms of the said will, the respondent, the New 
Yory Life Insurance and Trust Company, is in possession of said 
6stflt6 

(8) In answ’er to paragraphs 10 and 11 of said bill of complaint, 
this respondent has no information as to the allegations therein 
contained and can neither admit nor deny the same, but requires 
strict proof thereof if it should be deemed material. 

And now having fully answered, this respondent prays to be hence 
dismissed w r ith her reasonable costs. 

SARA HOLLER. 

BERRY and MINOR, 

MARCEL A. VITI, 

Solicitors for Defendant. 

State of Pennsylvania: 

Sara B. C. Holier, being first duly sworn according to law, deposes 
and says that she is one of the respondents above named and that 
she has read the foregoing answer and knows the contents thereof 
and that the matters and things therein stated upon her personal 
knowledge are true and that the matters and things therein stated 
upon her information and belief, she believes to be true. 

F SARA HOLLER. 


Subscribed and sworn to before me this eighth day of April 
21 A. D, 1908. 

MYRTLE D. ACHUFF, 

[seal] Notary Public . 

Commission Expires January 16, 1909. 

Answer of Nathalie Alberta Caldwell avid James Caldwell. 

Filed April 21, 1908. 

******* 

These respondents reserving to themselves all manner of benefit 
of exception by way of demurrer, or otherwise, to the manifold errors 






'( ;■ . 
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and imperfections contained in said bill of complaint filed against 
them and others in the above entitled cause, to so much thereof as 
they are advised it is material and necessary to make answer unto, 
answering say: 

The respondents have no knowledge as to the present resi¬ 
dence of the complainant, but they believe it to be New York City 
or the State of Maine, but admit the rest of said paragraph. 

2. The respondents believe the allegations set forth in paragraphs 
2 and 3 are true and therefore admit the same. 

3. These respondents in answer to paragraphs 4 and 5 of said bill 
of complaint say they have no information as to the allegations 
therein contained and can neither admit nor deny the same, but re¬ 
quire strict proof thereof if the same should be deemed material. 

4. In answer to paragraph 6 these respondents say that they have 

no knowledge as to whether or not the complainant’s mother 

22 frequently acknowledged the contract between herself and 
complainant with reference to said real estate and wrote let¬ 
ters to him acknowledging his right to the same as set forth in this 
paragraph, but require strict proof thereof if the same should be 
deemed material. 

5. These respondents have no knowledge concerning the allega¬ 
tions set forth in paragraph 7 and therefore can neither admit nor 
deny the same, but require strict proof thereof if the same should be 
deemed material. 

6. These respondents admit that the allegations contained in the 
first part of paragraph 8 of said bill of complaint are true. They also 
admit that the agreement referred to in the second part of said para¬ 
graph was entered into between the parties therein named. 

In answer to the remaining part of said paragraph 8, these re¬ 
spondents believe that the allegations as to the names and ages of 
the children therein referred to are true. 

7. In answer to paragraph 9 of said bill these respondents believe 
that under the terms of said will, the respondent, the New York Life 
Insurance and Trust Company, is in possession of said estate. 

8. In answer to paragraphs 10 and 11 of said bill of complaint, 
these respondents have no information as to the allegations therein 
contained and can neither admit nor deny the same, but require 
strict proof thereof if it should be deemed material. 

And now having fully answered, these respondents pray to be hence 
dismissed with their reasonable costs. 

NATHALIE ALBERT CALDWELL, 

JAMES CALDWELL, 

By MARCEL A. VITI, 

Guardian Ad Litem*. 

23 State of Pennsylvania: 

Marcel A. Viti, guardian as aforesaid being first duly sworn ac¬ 
cording to law, deposes and says that he is guardian ad litem of the 
respondents above named and that he has read the foregoing answer 
and knows the contents thereof and that the matters and things 
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therein stated upon his personal knowledge are true and that the 
matters and things therein stated upon his information and belief, 

he believes to be true. MARCEL A. VITI. 

Subscribed and sworn to before me this fifteenth day of April, 
A. D. 1908. 


WALTER S. MERTZ, 
Notary Public, [seal.] 


Commission Expires Jan. 16, 1909. 


Answer of Richard Welling, Guardian Ad Litem . 
Filed April 24, 1908. 


* * * 


♦ ♦ 


* * 


The respondents reserving to themselves all manner of benefit of 
exception by way of demurrer, or otherwise, to the errors and imper¬ 
fections contained in said bill of complaint filed against them and 
others in the above entitled cause, to so much thereof as they are 
advised it is material and necesary to make answer unto, answering 


1-3. The respondents believe the allegations set forth in 
24 paragraphs one, two and three are true, and therefore admit 

the same. - ., 

4-5. The respondents in answer to paragraphs four and five ot said 

bill of complaint, say, that they have no information as to the alle¬ 
gations therein contained and can neither admit nor deny the same, 
but require strict proof thereof if the same should be deemed material. 

6. In answer to paragraph six, the respondents say they have no 
knowledge as to whether or not the complainant’s mother frequently 
acknowledged the contract between herself and complainant with 
reference to said real estate and wrote letters to him acknowledging 
his right to the same, as set forth in this paragraph. That at the 
time of the death of Sarah B. Conkling the real estate referred to in 
said bill was in her name, and at her death passed under her will to 
New York Life and Trust Company as Executor and Trustee there- 


7-li. The respondents have no information concerning the other 
allegations set forth in the remaining paragraphs of the bill of com¬ 
plaint herein and therefore can neither admit nor deny the same, 
but require strict proof thereof or as such part thereof as should be 

deemed material. . , , 

And now having fullv answered, the respondents pray to be hence 

dismissed with reasonable costs. RICHARD WELLING, 

Guardian Ad Litem of Paulino Fedora von Ohnesorge 
and Lebrecht Leopold von Oh/nesorge, Minors. 
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25 State of New York, 

City of New York: 

Richard Welling being first duly sworn according to law deposes 
and upon oath says that he is the guardian ad litem of the respond¬ 
ents above mentioned and that he has read the foregoing answer and 
knows the contents thereof; that the matters and things therein stated 
upon his personal knowledge are true and those things stated upon 
information and belief he believes to be true. 

RICHARD WELLING. 

Subscribed and sworn to before me this twenty-second d£v of April 
A. D., 1908. y P ’ 

EUGENE D. ALEXANDER, 

[seal.] Notary Public, Richmond County . 

Certificate filed in New York County. 


Separate Answer of Nathalie B. von Ohnesorge. 

Filed May 5, 1908. 

******* 

This respondent reserving to herself all manner of benefit of ex¬ 
ception by way of demurrer, or otherwise, to the manifold errors and 
imperfections contained in said Bill of Complaint, filed against her 
and others in the above entitled cause, to so much thereof as she is 
advised it is material and necessary to make answer unto, answering 
says! 

1, 2 and 3. This respondent believes the allegations set 
2G forth in paragraphs one, two and three are true, and therefore 
admits the same. 

4 and 5. This respondent in answer to paragraphs four and five of 
said Bill of Complaint says that she has no information as to the 
allegations therein contained and can neither admit nor deny the 

same, but requires strict proof thereof if the same should be deemed 
material. 

6. In answer to paragraph six, this respondent says that she has 
no knowledge or information as to whether or not the complainant’s 
mother frequently acknowledged a contract between herself and 
complainant with reference to said real estate and wrote letters to him 
acknowledging his right to the same, as set forth in this paragraph, 
and can neither admit nor deny the same, but requires strict proof 
thereof if the same should be deemed material; that at the time of 
the death of Sarah B. Conkling the real estate referred to in said 
Bill was in her name, and at her death passed under her will to the 
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New York Life Insurance and Trust Company, as Executor and 
Trustee thereunder. 

7. This respondent has no information concerning the allegations 
set forth in paragraph seven and therefore can neither admit nor 
deny the same, but requires strict proof thereof if the same should 

be deemed material. . 

8. This respondent admits that the allegations contained in tne 

first part of paragraph eight of said Bill of Complaint are true. She 
admits that the agreement referred to in the second part of said para¬ 
graph was entered into between the parties therein named, under 
which the New York Life Insurance and Trust Company is paying 
the income as stated in said paragraph of said Bill. . 

Iti answer to the remaining part of said paragraph eight, 
27 this respondent believes that the allegations therein contained 
as to the names and residences of the children of Delia Mason 

Caldwell, etc., are true. , . , 

9. In answer to paragraph nine of said Bill, this respondent ad¬ 
mits that the New York Life Insurance and Trust Company is, 
under the terms of said will, in possession of the estate of Sarah B. 
Conkling, deceased, including the real estate in said Bill described; 
but whether or not said railroad bonds found by the New York Life 
Insurance and Trust Company in the safe deposit box of the said 
Sarah B. Conkling, deceased, are the bonds, or any part of them, 
referred to bv complainant in paragraphs numbered four and nine 
of the Bill of Complaint, this respondent has no information and can 
neither admit nor deny the same, but requires strict proof thereof 

if the same should be deemed material. 

Further answering said paragraph, respondent admits that tne 
New York Life Insurance and Trust Company has declined and still 
declines to convey the real estate referred to in said Bill, or to de¬ 
liver to the complainant anv of the bonds which it found in the safe 
deposit box of the said Sarah B. Conkling, deceased. 

10 and 11. In answer to paragraphs ten and eleven of said Bill, 
this respondent savs that she has no information as to the allegations 
therein contained and can neither admit nor deny the same, but re¬ 
quires strict proof thereof if the same should be deemed materia . 

And now having fully answered, this respondent prays to be hence 
dismissed with her reasonable costs. 

NATALIE BURLEIGH von OHNESORGE. 

BERRY and MINOR, 

Solicitors. 
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28 United States Consulate General, 

Frankfort-On-Main, Empire of Germany, ss: 

Nathalie Burleigh von Ohnesorge, being first duly sworn accord¬ 
ing to law, deposes and upon oath says that she has read the forego¬ 
ing answer subscribed by her and knows the contents thereof; that 
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the matters and things therein stated upon her personal knowledge 
are true, and those things stated upon information and belief, she 
believes to be true. 

NATHANIEL BURLEIGH von OHNESORGE. 

Subscribed and sworn to before me this 21st dav of April, A. 
D. 1908. J F 

RICHARD GUENTHER, 

[seal.] ( 7 . S . Consul General. 

No. 233. 

(American Consular Service $2 Fee Stamp.) 


Separate Answer of Nathaniel W. Conkling. 

Filed May 8, 1908. 

******* 

This respondent reserving to himself all manner of benefit of 
exception by way of demurrer, or otherwise, to the mamfold errors 
and imperfections contained in said Bill of Complaint, filed against 
him and others in the above entitled cause, to so much thereof as he 
is advised it is material and necessary to make answer unto, answer¬ 
ing says: 

1, 2 and 3. This respondent believes the allegations set 
29 forth in paragraphs one, two and three are true, and therefore 
admits the same. 

4 and 5. This respondent in answer to paragraphs four and five of 
said Bill of Complaint says that he has no information as to the alle¬ 
gations therein contained and can neither admit nor deny the same, 
but requires strict proof thereof if the same should be deemed 
material. 

6. In answer to paragraph six, this respondent says that he has no 
knowledge or information as to whether or not the complainant's 
mother frequently acknowledged a contract between herself and com¬ 
plainant with reference to said real estate and wrote letters to him 
acknowledging his right to the same, as set forth in this paragraph, 
and can neither admit nor deny the same, but requires strict proof 
thereof if the same should be deemed material; that at the time of 
the death of Sarah B. Conkling, the real estate referred to in said 
Bill was in her name, and at her death passed under her will to the 
New York Life Insurance and Trust Company, as Executor and 
Trustee thereunder. 

7. This respondent has no information concerning the allegations 
set forth in paragraph seven and therefore can neither admit nor 
deny the same, but requires strict proof thereof if the same should be 
deemed material. 


3—3230a 
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8. This respondent admits that the allegations contained in the 
first part of paragraph eight of said Bill of Complaint are true. He 
admits that the agreement referred to in the second part of said para¬ 
graph was entered into between the parties therein named, under 
which the New York Life Insurance and Trust Company is paying 
the income as stated in said paragraph of said Bill. < 

80 In answer to the remaining part of said paragraph eigh , 

this respondent believes that the allegations therein contained 
as to the names and residences of the children of Delia Mason Cald¬ 
9. In answer to paragraph nine of said Bill, this respondent ad¬ 
mits that the New York Life Insurance and Trust Company is, under 
the terms of said will, in possession of the estate of Sarah B. Conkhng, 
deceased, including the real estate in said Bill described; but whet ler 
or not said railroad bonds found by the New York Life Insurance 
and Trust Company in the safe deposit box of the said Sarah y* 
Conkling, deceased, are the bonds, or any part of them, referred to 
bv complainant in paragraphs numbered four and nine of the Bill 
of Complaint, this respondent has no information and can neither 
admit nor deny the same, but requires strict proof thereof if the same 

should be deemed material. A , .. ., 

Further answering said paragraph, respondent admits that 
New York Life Insurance and Trust Company lias declined and still 
declines to convey the real estate referred to in said Bill, or to deliver 
to the complainant anv of the bonds which it found in the safe e- 
posit box of the said Sarah B. Conkling, deceased. 

10 and 11. In answer to paragraphs ten and eleven of said Bill, 
this respondent says that he has no information as to the allegations 
therein contained and can neither admit nor deny the same, but re¬ 
quires strict proof thereof if the same should be deemed material. 

And now having fully answered, this respondent prays to be hence 
dismissed with his reasonable costs. 


81 London, England, ss: 

Nathaniel W. Conkling, being first duly sworn according to law, 
deposes and upon oath says that he has read the foregoing answer 
subscribed by him and knows the contents thereof; that the matters 
and things therein stated upon his personal knowledge are true, and 
those things stated upon information and belief, he bche\es to be 

true ‘ NATH’L W. CONKLING. 

Subscribed and sworn to before me this twenty-eighth day of April, 

A. D., 1908. J0RN yards, 

A Commisisoner to Administer Oaths in England, 
and of Number 1 Raymond Buildings, Grays Inn, 

1 London. Enaland. 
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Replication. 

Filed May 23, 1908. 

* * * * * * * 

The Complainant joins issue with the defendants, Delia Mason 
Caldwell, Sarah B. C. Moller, Natalie Alberta Caldwell, Janies Cald¬ 
well, Natalie Burleigh von Ohnesorge, Paulina Feodora von 
Ohnesorge, Lebrecht Leopold von Ohnesorge, and Nathaniel Conk- 
ling upon their several answers filed herein. 

W. G. JOHNSON, 
Solicitor for Complainant. 


32 Decree. 

Filed August 8, 1918. 

* * * * * * * . 

This cause coining on to be heard upon the pleadings and proof 
and being argued by counsel and fully considered by the Court, it is 
this 8th day of August, A. D., 1918, by the Court adjudged, ordered 
and decreed that the bill filed in this cause be and the same hereby is 
dismissed with costs. 

By the Court: 

WILLIAM IIITZ, 

, Justice. 

From this decree plaintiff appeals in open Court to the Court of 
Appeals & the security on said appeal is fixed at $100. bond or de¬ 
posit of cash of $50. 

W. H. 

Memoranda. 

August 23, 1918. $50 deposited for costs on appeal. 

August 29, 1918. Time for submission of Statement of Evidence 
on Appeal extended to October 15, 1918. 

33 October 5, 1918. Notice of submission of Statement of 

Evidence and acknowledgment thereof, filed. 

% 

October 14, 1918. Statement of Evidence submitted. 

October 16. 1918. Statement of Evidence signed by Court. (Hitz, 

J.). 
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Assignment of Errors . 

Filed October 21,1918. 

******* 

1. The Court erred in dismissing the bill. 

2. The Court erred in not directing the conveyance, to the plain¬ 
tiff of the real estate described in the hill. 

3. The Court erred in refusing to grant any relief, under the 
prayer for general relief. 

W. G. JOHNSON, 
Counsel for Plaintiff . 


> 

i 


Designation for Record on Appeal. 

Filed October 21, 1918. 

******* 

The Clerk will please prepare the transcript of record for 
34 appeal to the Court of Appeals in the above entitled cause 
and include the following: 

1. The original Bill of Complaint. 

2. Answer of New York Life Insurance and Trust Company. 

3. Replication to said answer, filed January 14, 1908. 

3y 2 . Answer of Delia Mason Caldwell. 

4. Answer of Sarah B. C. Moller. 

5. Answer of Natalie A. Caldwell. 

6. Answer of James Caldwell. 

7. Answer of Paulina Feodora von Ohnesorge. 

8. Answer of Lebrecht Leopold von Ohnesorge. 

9. Answer of Natalie Burleigh von Ohnesorge. 

10. Answer of Nathaniel Conkling. * 

11. Replication to said answers filed May 23, 1908. 

12. Final decree entered August 8, 1918, and appeal therefrom. 

13. Note of deposit for costs on appeal. 

14. Order extending time to submit statement of evidence. 

15. Notice of submission of statement of evidence and acknowl¬ 
edgment thereof. 

16. Memorandum of submission of statement of evidence on Oc¬ 
tober 14, 1918. 

17. Memorandum of approval of statement of evidence by Court 
and filing of same October 16, 1918. 

18. Assignment of Errors. 

19. This designation for transcript of record. 

W. G. JOHNSON, 
Counsel f6r Plaintiff , 
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3o Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 34, 
both inclusive, to he a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 27483 in Equity, wherein David 
Paul Burleigh Conkling is Complainant and New York Life In¬ 
surance and Trust Company, Executor and Trustee under the will 
of Sarah B. Conkling, deceased, et al. are Defendants, as the same 
remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington,' in said District 
this 26th day of November, 1918. 

[Seal of the Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clprh 

By W. E. WILLIAMS, 

Assistant Clerk. 


36 In the Supreme Court of the District of Columbia. 

No. 27483. In Equity. 

David Paul Burleigh Conkling 

vs. 

New York Life Insurance and Trust Company, Executor and 

Trustee, et al. 

Be it remembered that this cause came on regularly to be heard 
before Mr. Justice Thomas II. Anderson, one of the Justices of said 
Court on the 2nd and 3rd days of May, 1916, and the hearing there¬ 
of was adjourned without day and Justice Anderson thereafter on 
fh® day of 1916, departed this life without having com¬ 

pleted the hearing of said cause, and thereupon the said cause came 
on again regularly to be heard, de novo, before Mr. Justice William 
Hitz, and thereupon the oral testimony, depositions and documents 
hereinafter set forth were given and received in evidence, subject 
to the objections of the parties herein noted, as follows, to wit: 
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Evidence in Chief in Behalf of Plaintiff . 


t 




Submitted Oct. 14, 1918. 

\V. H. 

37 Deposition of John M. Dickinson, Taken June 17,1908. 

Mv name is John M. Dickinson, I reside at Trenton, New 
Tersev I am a lawyer; I know the complainant in this case, David 
Paul Burleigh Conkling. I know Mrs. Caldwell, his sister and the 
Baroness von Ohnesorge, Ins sister, Sarah B. C. Moller, Ins niece, 
and Nathaniel Conkling, his father. I knew ns mother \rs Sarah 
B Conkling, verv well. I first met Mr. Conkling in 1800 while at 
Princeton College. He was in my class and lie became one of my 
intimate friends, if not my most intimate fnend. At that time 1 
frequently visited his house in New York and he frequently visited 
me at my home in Trenton. I got to know intimately a so Ins sister 
Natalie and I also knew his sister Delia rather well, although she 
was much older than I. I also knew intimately his mother and his 
father I visited their house frequently from 1890 up to about 1900, 
when Paul Conkling went abroad to live, and lie lived there con¬ 
tinuously up to within about two years ago. After the complainant 
went abroad to live, I continued my acquaintance with his mother, 
she often consulted me in business matters, as all of her children 
were awav, and on several occasions she wrote to me. Once 1 remem¬ 
ber she wrote to me about an ^iSh. es ^ 1 ^, 1 ^. i 

Thirty-fourth street in New York, and I also drafted a will for her, 
which she made about two or three years before her death. It is not 
the will proved in this case, but a previous will. She actually exe¬ 
cuted that will, in my presence, at her house on 34th Street; .No. oo 
East 34th Street. I have seen her write and have received letters 
from her; I have received several; I don’t know whether I have 
received manv, but I would say I have received several and I do 
know her handwriting. I have frequently seen Paul write and I do 
know his handwriting very well. I received the slip of paper shown 
me from Paul Conkling, some time since this claim against his 
mother’s estate has been in progress. The words “Cut coupons and 
letters “S. B. C.” on the slip shown me are in his mother s hand¬ 
writing, in the handwriting of Mrs. Conkling. The rest of the writ- 
ins is Paul Conkling’s handwriting. This slip was offered in evi¬ 
dence, and marked “Exhibit W. H. S. No. 1” and is in the words 
and figures following, 
qq honds 

“Richmond & Danville 6% 

9 bonds 

Union Pacific 4% 

6 bonds 

dies. & Ohio, 4% 

D. P. B. C. 

“Cut coupons, 

S. B. C.” 

Paul Conkling exhibited to me four letters from his mother in 
reference to his present claim, and subsequently exhibited to me an- 


ED 


I 
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other letter from his mother which had reference to it. I examined 
those letters, I read them all through. They were in her handwrit¬ 
ing. When I last saw those letters they were in Paul Conkling’s pos¬ 
session while he was occupying the house on Twelfth Street in New 
York. I think it was either on Twelfth Street or Eleventh Street. 
He was residing there. I do not know anything about the present 
whereabouts of those letters. After I saw the letters I believe Mr. 
Conkling took them to Mr. Hawkins, of the firm of Hawkins & 
Delafield, Number 1 Nassau Street, and Mr. Hawkins made copies 
there of the letters, some of which copies he sent me. I understand 
that subsequently the letters were returned to Mr. Conkling, al¬ 
though of course that is only heresay and I do not know about it. 
I have written to Mr. Hawkins and have seen him about them. I 
have written and seen Mr. Conkling about them; and both of those 
gentlemen say that they have not got the letters in their possession, 
and do not know where they are. When I saw those letters in New 
\ork, at the Twelfth Street house, I read them through; when 1 
saw the letters in the house, my purpose in looking at them was to 
formulate affidavits of Mr. Conkling and his wife Mabel Conkling, 
and Mr. Bechtel, which affidavits were to be used in New York in 
presenting the claim of Mr. Conkling for eighteen bonds which he 
had delivered to his mother and which were confused with other 
securities at the time of her death. I took extracts from the letters 
at that time and copied them in my own handwriting. I afterwards 
drew up affidavits, in my own office, in Trenton, which contained 
extracts from those letters, which I thought important and vital to 
his claim, andfhich affidavits were executed bv Mr. Conkling and 
his wife and Mr. Bechtel. The affidavit I drew for Mr. Conk- 
39 ling contained extracts from those letters. I dictated the 
affidavits to my stenographer and dictated them directly from 
the extracts of the letters which I had made, and I afterwards read 
the affidavits before sending them on for execution. I copied the 
extracts, directly, myself, from the original letters, the affidavit of 
David Paul Burleigh Conkling, executed on the 17th day of Febru¬ 
ary, 1906, now shown me contains the extracts from the letters to 
which I refer. The witness was thereupon asked to read the por¬ 
tions of it which he claims are extracts from the letters, to which 
counsel for defendant noted the following objection. Mr. Minor, I 
object to any portion of that affidavit being read for the purpose of 
establishing the contents of the letters referred to by the witness, 
until it be positively shown by the witness who else had possession 
of those letters and that they are not now in existence. I object to 
the question for the further reason that this character of testimony 
is incompetent, immaterial and irrelevant to prove the existence of 
the contents of the letters; and for the further reason that if there 
are correct copies of the original letters referred to in existence, the 
party or parties who made those copies should be called to testify 
as to the correctness of such copies, and the copies thereof should be 
produced, and not extracts contained in an affidavit or any other 
paper. Whereupon the witness answered: The first extract is as 
follows: T was not offended, as you thought, from your inquiry 
about the Washington house, but only felt that you "should trust 
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your mother. The house and land will be worth more than twenty 
thousand dollars, if you ever wanted to sell, as Washington property 
is always going up. I have spoken to Octave and perhaps to Lizzie 
about our plans, but I do not want the matter discussed.. a he less 
said the sooner mended. I will send you four per cent interest, so 
that you will not lose anything there.” The second extract is as 
follows: ‘Do try to practice economy. Two thousand more and the 
twentv will be completed.’ The third extract is as follows: ‘I have 
been thinking over our talk about your bonds. I think it would be 
verv foolish for you to have them in Paris, and it will not be long now 
before the house is finished and in your name anyway. They 
40 are as safe at the Lincoln as in your box, and much more con¬ 
venient for me. If you insist I will send them, but please do 
what I say.’ The other letter that Mr. Conkling exhibited to me 
which I identified as being in his mother’s handwriting, was shown 
to me sometime after the preparation of this affidavit. 

Whereupon the following occurred: ..... , 

Mr. Johnson: I offer in evidence this affidavit, subject to the 
objections made by counsel for the defendant. 

Mr. Minor. The foregoing objections are renewed 

The said affidavit is filed herewith, marked “Exhibit W. H.S. 
No. 2”, and the same is in the words and figures following, to wit: 

“Exhibit W. II. S. No. 2. 

“State of New York. 

County of New York, ss: 

“David Paul Burleigh Conkling, being duly sworn, according 
to law, upon his oath says, that he resides in the City of New \ork, 
in the State of New York, and is the only son of Sarah B. Conkling, 
deceased, who died on the 22nd day of February, 1904; that said 
Sarah B. Conkling left her surviving besides deponent her husband 
Nathaniel W. Conkling, a daughter Delia M. Caldwell, and a 
daughter Natalie von Ohnesorge, and that the said Sarah B. Conk¬ 
ling left a will which has since been proved in the County of New 
York, in the State of New York, and in which will the said Sarah B. 
Conkling did constitute and appoint the New York Life Insurance and 
Trust Company, of the City of New York, her executor and trustee 
thereunder, which said company has duly qualified as such and has 
taken upon itself the burden of the administration of said estate. 
And deponent further says that for a large part of the time be¬ 
tween the vears 1894 and 1904 he resided abroad, principally in 
the City of Paris, in the country of France, where he was engaged in 
the study of art, and that during his said sojourn abroad be paid 
numerous visits to this country and to see his mother, and that in 
or about the month of May in the year 1900 this deponent visited 
this country, and stayed during part of that visit at the house of 
his mother Number 55 East Thirty-fourth Street, in the City of 
New York, and that during his said stay there his mother conversed 
with him in relation to some property on New Hampshire Avenue, 
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in the City of Washington, in the District of Columbia, owned bv 
Ins said mother, and which at that time consisted of a lot of land 
with two small brick houses thereon, and that during said conver¬ 
sation deponent’s mother talked with him about remodelling said 
houses and constructing them into one house, and thereupon told 
deponent that as lie had often expressed a wish to return to this 
country and live in.Washington, she intended to give said house, 
when remodelled, to this deponent, and to put the same in his 
deponent would be willing to pay to her the sum of 
$2U,00U., which she had ascertained would be about the cost of re¬ 
modelling said houses and constructing them into one; that de¬ 
ponent’s said mother thereupon informed him that she considered 
it no more than right that he should pay for the improvements upon 
said property, inasmuch as she did not consider it fair to her other 
children to give this deponent said property in Washington unless 
he would be willing to pay therefor the cost of said improvements, 
whereupon this deponent expressed himself as entirely willing to 
accept said proposition, and thereupon agreed to pay to his said 

mother the sum of $20,000., and receive from her a conveyance for 
said property. 

. deponent further says that shortly after the conversation 

in leference to the conveyance of said property to deponent, this 
deponent left this country and went to Paris, France, and in the 
following summer his said mother also visited Paris, where the mat- 
ter of the improvement to said property was further discussed 
41 by deponent and his mother, and in the fall of that year 
his mother leturned again to this country and had prepared 
plans for the improvement of said property, and forwarded copies 
of said plans to this deponent in Paris for this deponent’s approval 
°* j Sa . I1 ? e > an( ^ that deponent thereupon examined said plans and 
notified his mother of his approval thereof, and that he was readv 
and willing to pay the sum of $20,000. toward defraying the ex¬ 
penses of said improvement, and thereupon this deponent wrote his 
mother to go to deponent’s safe deposit box in the Fifth Avenue 

j- m * le ^ ew York, to which his said mother had access 

and directed her to take therefrom eighteen bonds, which belonged 
to deponent and were deposited therein, which bonds were of the 
following issues and denominations, to wit 3 bonds of the Richmond 
& Danville Railroad, 6%; 9 bonds of the Union Pacific Railroad 
4%; 6 bonds of the Chesapeake & Ohio Railroad, 4%. That subse¬ 
quently deponent’s mother wrote him that she had taken said bonds 
and said bonds were found after her death in her own safe deposit 
box in the Lincoln Trust and Safe Deposit Company, in the City of 
New York, with other securities belonging to his mother, which 
securities, including the bonds aforesaid, are now in the possession 
of the New York Life Insurance and Trust Company, her executor 
and trustee. And deponent further says that shortly before the com¬ 
pletion of the improvements of said property in Washington his 
mother died, as aforesaid, on the 22nd day of February, 1904,’and 
that this deponent has since been informed by the architect in 
charge of said work, one W. P. Peters, of Washington, in the Dis- 

4—3230a 
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trict of Columbia, that said improvements have since been completed, \ 

and that the cost thereof was about the sum of $20,000. And de- -j 

ponent further savs that lie has in his possession lour letters which <| 

refer to the agreement in reference to said property, and the pay- j 

ment bv this deponent to Ins mother of the said sum of 
extracts of which are hereinafter set out. That in the fall of 1902, 
and after his mother had taken from deponent’s safe deposit box the 
said bonds of the par value of $18,000. as aforesaid he received a 
letter from his mother requesting him to send her the balance o the 
$20 000 , whereupon this deponent wrote his mother a letter dated 
Batli Hotel, Picadillv, October 12, 1902, of which the following is an 
extract : “1 agree with you that I should send the extra $2000. to 

make up a round sum. but I need $1000 to finish the work 1 have on 
hand, and the other $1000 I want to keep here in case of emergency. ; 
I am sorrv vou took my inquiries as to where the 18 had been in¬ 
vested. It never occurred to me that it wasn’t all right, and the 
Washington House suits my ideas exactly. That subsequently de¬ 
ponent received from his mother a letter, undated, of which the fol¬ 
lowing is an extract: “I was not offended, as you thought, from 
vour inquiry about the Washington house, but only felt that you 
should trust your mother. The house and land will be worth more 
than $20,000. if you ever wanted to sell, as Washington property is 
always going up. 1 have spoken to Octave and perhaps to Lizzie 
about our plans, but 1 do not want the matter discussed, l’lie less 
said the sooner mended. I will send you 4% interest, so that you 
will not lose anything there.” That subsequently deponent received 
another letter from his mother, from which the following is an 
extract: “Do try to practice economy. Two thousand more and the 
twenty will be completed.” That subsequently this deponent received 
still another letter from his mother dated September 6, 1903, of 
which the following is an extract: .“I have been thinking over our 
talk about vour bonds. I think it would be very foolish for you to 
have them in Paris, and it will not be long now before the house is 
finished and in your name, anyway. They are as safe at the Lincoln 
as in vour box and much more convenient for me. If you insist I 
will send them, but please do what I say. And deponent further 
savs that the persons Octave and Lizzie, mentioned in the second 
letter above referred to ; are sisters of deponent’s mother, who reside , 
in Washington. That* deponent now has in his possession all the j 
original letters from which the above extracts are taken, and is 
ready to produce the same whenever it may be necessary so to do. | 
And deponent further says that he has in his possession a paper 
which he found among his mother s papers, of vv hich the follow ing is ? 

a copy: 

“3 bonds 

Richmond & Danville 6% 

9 bonds 

Union Pacific 4% 

Ches. & Ohio 4% 


Cut Coupons. 
S. B. C. 


D. P. B. C. 
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42 That the initials D. P. B. C. are in deponent’s hand-writing 
and the words “Cut coupons” and the initials S. B. C. are in 
the hand-writing of deponent’s mother. That said paper was writ¬ 
ten by this deponent at his mother’s request on one occasion when 
this deponent went to the Lincoln Trust and Safe Deposit Company 
with his mother, and was placed with deponent’s bonds, which his 
mother had at that time in her box at said Lincoln Trust and Safe 
'Deposit Company. 

And deponent further says that said bonds hereinbefore men¬ 
tioned are his exclusive property, and only came into his mother’s 
possession by reason of the agreement between him and his said 
mother in reference to said house in Washington and that by reason 
of the fact that said agreement in reference to said house was never 
carried out by his mother in her lifetime and that said house was 
never placed in the name of this deponent, neither his mother or 
any person or persons interested in her estate have any right of 
property or interest in said bonds, but that they are the absolute 
property of this deponent. 

DAVID PAUL BURLEIGH CONKLING 

Sworn to and subscribed before me this 7th dav of February, 1906. 

JOHN L. LOCKWOOD, Jr.*, 

Notary Public, New York Co.” 

Mr. Johnson: I also wish to state that the deposition of Mr. 
Dickinson, on this point, will not be insisted upon until further and 
complete evidence of the loss of the original letters is produced, the 
deposition being taken at this time because he is about to leave the 
country. 

The witness, resuming: I am going abroad on the steamship 
Majestic on the 24th of June, and expect to return in the latter part 
of August. I did write to the defendant, the Baroness von Ohnesorge 
with reference to this claim of Mr. Conkling. I have a letter press 
copy of the letter in my office at Trenton, among my other office 
records; I can produce it at any time. I did receive a reply thereto 
and I identify the envelope and letter shown me. They are both in 
the handwriting of Baroness von Ohnesorge, the letter is the reply 
to my letter in reference to this claim, or the claim which we origi¬ 
nally presented in New York for the recovery of eighteen bonds, 
which we subsequently abandoned before we started this suit for 
specific performance of the contract with reference to the house. 
The above mentioned letter is marked “For Identification W. IT. 
S.—A”; and the above mentioned envelope is marked “For Identi¬ 
fication, W. H. S.—B.” I identify the letter and envelope now 
shown me; they are in the handwriting of Paul Conkling. The 
date of that letter is October 12, 1902; the address on the letter is 
also in his handwriting. He sent it to me by mail, a few days ago. 
The letter is addressed to Mrs. “Mater.” That is “Mater” for 
“mother”, I sunpose, I know, of my own knowledge, that he used to 
address his mother as mater. 
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Mr. Johnson: I offer this letter and envelope in evidence. 
43 The above mentioned letter is marked “Exhibit W. H. S. 

No. 3”, and the above mentioned envelope is marked “ex¬ 
hibit W. H. S. No. 4, and the same are herewith filed and are in the 
words and figures following, to wit: 


“Oct—12—1902. Bath Hotel, Piccadilly. 

“Dear Mater. 

“I am sending this with Sarah’s gown—it really is too bad that I 
could not get it off before, but the dressmaker people said that they 
heard that Madame had left Paris and did not know what to do—I 
hope it is all right although it seems to me to he a bit too old for 
Miss Sara—However I’ve no doubt she is older than I remember 
her. I agree with you that I should send the extra two thousand to 
make up a round sum, but I need one thousand to finish the work 
I have on hand & the other 1000 I want to keep here in case ofl 
emergency. 

I am sorrv you took my inquiries as to where the eighteen had 
been invested. It never occurred to me that it wasn’t all right and 
the Washington house suits my ideas exactly. I should like so much 
to see the plans if you can send them. 

I have seen the hotel people about the 45 frs which they said you 
owed them and it was for the hair dressers bill, so I paid it. 

As there is nothing in this that needs to reach you quickly I’ll 
stick it in the box with the dress. 

No end of love from both of us. 

Yr. affec. Son, 


PAUL. 


I have heard nothing from Papa directly, but think that he is in 
Italy. D. P. B. C.” 

“Exhibit W. H. S. No. 4. 

“Mrs. ‘Mater’ 

Kindness of Sarah’s gown! 

“P. S. Mabel wrote you last night about the other things you 
wanted.” 


I have seen the Baroness von Ohnesorge since this suit was brought. 
I saw her last fall and early this year in New York at Mr. Conkling’s 
house in Twelfth Street. I had a short conversation with her in 
reference to these bonds which Mr. Conkling claimed at that time, 
and also with reference to this present suit. I had a conversation 
with her on the subject of the allegations in the bill that certain 
papers belonging to Mrs. Conkling had been destroyed by burning, 
after her death. She told me, as I recollect it, that she and her 
sister Delia had gone through a desk belonging to her mother, sub¬ 
sequent to her mother’s death, and had cleared out some papers in 
the desk, which papers they had destroyed, I believe she said, by 
burning. She stated that they consisted of old letters and other 
papers, the contents of which she did not seem to know; but she 
thought they were unimportant; Delia was originally Delia Conk- 
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ling, and afterwards married a man named Moller, from whom she 
got a divorce, I believe. I think he is now dead, and she subse¬ 
quently married Mr. Caldwell. She is the defendant Delia Caldwell 
in this suit. 

44 I have never been to the box with Mrs. Conkling, or with 

anyone else; but I have heard Mrs. Conkling say that she did 
have a safe deposit box at the Lincoln Trust Company in New York 
I think she mentioned it at the time I drew her will for her She 
told me she was going to put it in the Lincoln Trust, I do not 
know what became of that will. T never saw it after it was executed 
J might say that I went to Mrs. Conkling’s funeral and none of her 
children were m this country at that time. Mrs. Caldwell might 
liave been; but I do not think she was. After her funeral, thinking 
that the will I had drafted for her was her last will, and it being a 
will in which 1 was named as one of the executors, I made inquiries 
from some of her relatives and friends, particularly a Mrs. Brown 
as to whether or not the will I had drawn for her was her last will! 

I understood Mrs. Brown to say that it was not, that she had since 
made another will; but T did not find out positivelv about that until 
her son I aul returned to this country and told me that she had made 
another will, which was the will that has been proved in New York. 
Mrs. Brown was a^ friend of Mrs. Conkling and a sister of a Mr 
Brown who, I understood, frequently advised Mrs. Conkling as to 
her business affairs. I think lie was not a lawyer. I think he was 
formerly a banker I do not know of my own knowledge, of the 
complainant, Paul Conkling, having a safe deposit box in any insti- 
tution in this country prior to the death of his mother. I know 
that lie frequently told me he had one at the Fifth Avenue Bank 
hut. do not know it, of my own knowledge. I cannot say that I 
remember that his mother ever spoke to me about it. 

Cross-exam i nation. 

By Mr. Minor: 

I received that letter dated in 1902 from the complainant in this 
case, and received it lately, I think about a week ago. I do not know 
of my own knowledge, whether or not that letter was ever delivered 
to or received by Mrs. Conkling in her lifetime; I do not know 
• whether or not that letter was written at the date it purports to bear 
My only information is that I received it from the complainant In 
this case, and lie told me that lie had written such a letter, which fact 
he stated to me a long time ago. 

45 Mr-Minor: I move to strike out this letter from the record 

until the source from which the letter was received is shown 

i'nher'hfetime 68 ** 11 ' 1Shed that ^ letter was deIivered to the deceased 

Mr. Johnson: I wish to state that I prove the letter now to prevent 
its oss, and shall not expect it to be considered in evidence^inless 
I ultimately prove that it reached the testatrix, Mrs. Conkling and 
was found among her effects after her death 
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Tim witness resuming: In the conversation I had with Baroness 
von Ohnesorge to the effect that she and Mrs. Caldwell had destroyed 
Zt-dn nanere belonging to Mrs. Conkling she did not tell me the 
character of the papers that were destroyed by her, except to say they 
were letted and other papers. She did not seem to know exactly 
whit thev were. I believe she did refer to the fact that some of them 
were letters. She did not tell me from whom the letters were. 

46 Deposition of Benjamin Roberts Bechtel, Taken in London, 
England, on the 6 2J/.th Dag of May, 1910. 

Mv name is Benjamin Roberts Bechtel; I am 38 years of age; my 
JfcSTt} M„i Hill, London, ft ft, and I an, »-*. Vjm 

Sr„»n. AS £ JU in 

ll.cn'diitinbarkine from Hi. alcnn.al.ip “Oceanic nmvmg 
from New York. I accompanied her first from the steamship 
to I ondon to the Bath Hotel and I was staying there with her for a 
dav or two. Then I accompanied her to Calais, and left her theie o 
„ 4 train for Frankfurt, I think via Cologne, to Germany, she wa 
goS to Germany, anyway. On that occasion Mrs Conkh^g re¬ 
ferred to a house which she owned in W ashington, D C., and s 
okl me that she intended remodelling it, redecorating it and so on, 
and sTe « in the hopes that her son Paul CVmkhng vrould occupy 
tlie house when he returned to live in America. B\ 1 aul .lie 
eant the complainant, David P. B. Conkling. She mentioned that 
one feature of the house was a studio. Her son was a sculptor and 

«he mid she would make a studio in the house for his use Mrs. Conk- 
she said . , honed Paul would come back to America 

JS* "on and the Inlat ifouse. Mrs. Conkling said that her son 
Paul had given her $20,000. and that he had some money in the 
rnited States Government Bonds at the time which he had handed 
mer to herTnd which she was going to use in the proposed improve- 
monts and alterations of the house, and she considered that it was a 
better investment for him than the way in which the money was 
nl iccd at the time. To go hack before then, Paul Conkling had told 
e long before this that his mother had this house property in 
Washington which she intended to go to him, and she repeated this 
intention to me as to one who knew of it before. She referred to it 
Then the transfer of this $20,000 in Bonds was a natural thing. T 
mean to sav it. was not a payment exactly, hut Paul Conkling won 
he investing $20,000 in that case in his own property. The on y 
thing that T know would be of any advantage to any °f the parties 
in the suit is that when Paul Conkling had given theso bnnds to lus 
* mother he spoke to me about having done so and said that he 
47 had never had any formal receipt for them or anything of 

that sort, and after his mother’s death he also expressed feme 
anxiety to me about what would become of those bonds. He said he 
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hoped that they would not be mingled with her property which was 
to be divided up among her three children according to the terms of 
her will, that is to say, he did not want his $20,000 and the house 
and all to be divided into thirds of which he would only get a third. 

Cross-interrogatories: 

It is impossible to state how often I have seen the complainant, 
David P. B. Conkling during the years I have known him. I could 
not possibly tell. I knew him very intimately. I lived in the same 
studio building with him during four years, and I lived in Paris 
with him during eight years, and I saw him every day, three or four 
times a day and at night. I was very intimately acquainted with 
him; how intimately it is difficult to say; the statement made to me 
by Sarah B. Conkling respecting the house in Washington, D. C* 
was made voluntarily, not in response to inquiries from me respect¬ 
ing said house. The amount of the payment made on account of the 
house was $20,000. and the character of the payment was United 
States Government Bonds, and the payment was made in 1901 or 
1902; I do not know which. 

• 

48 Deposition of David Paul Burleigh Conkling , Taken at New 
York City, N. Y., on the 10th Day of November, 1910 . 

I am the plaintiff. I was the only son of Sarah B. Conkling; my 
mother had three children who lived, Delia Mason Conkling, Natalie 
Burleigh Conkling, and Paul Conkling. Delia Mason Conkling was 
afterwards married to Mr. Caldwell, and Natalie married the Baron 
von Ohnesorge. I reside at Boothbay, Maine, and have resided there 
three years; am a sculptor and have been so engaged twelve or 
thirteen years. At the time of my mother’s death I was living in 
Paris, France. I had been abroad before my mother’s death, Oh, I 
had been abroad about six years, I think, continuously, with visits 
to this country occasionally. I know the property on New Hamp¬ 
shire Avenue, in Washington, involved in this suit. I saw it before 
it was improved, in my mother’s life-time, with her. At that time, it 
had two small brick houses adjoining, with a party wall between 
them. They did not cover the whole lot, only a small portion of it; I 
have seen it since it was changed. Without going into details as to 
the nature of the changes, it was remodelled into one house and a 
new front put on and thoroughly renovated in the way of plumbing 
and kitchen arrangements and made into a single modern dwelling; 
it was made higher, the roof was raised. I know my mother owned 
that property long before the remodelling was done, many years be¬ 
fore. My mother lived at 55 East 34th Street, New York. That had 
been her home for twenty years before she died; quite that time. My 
father is living; his name is Nathaniel Whittaker Conkling. He is 
abroad, as far as I know, he has resided abroad. I should think, seven 
years now; seven or eight years. He was residing abroad before my 
mother’s death, he was there nearly all the time; he was abroad when 
she died.- My mother and father were not living together prior to 
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her death. They were separated several years. They w T ere not di- 
voreed. My sister Natalie was married in 1896. After her marriage 
she left this country and went to Germany and has resided there 
since. My other sister resided in Penllyn, Philadelphia, just outside 
of Philadelphia. She was married in 1894, I think, to Mr. Caldwell. 
Had been married before that, ten or fifteen years before ; 1 don t 
remember the date. My age is 39. 1 am younger than both 

49 niv sisters. 1 did own bonds or other securities. 1 owned 
bonds to the extent of $40,000; that was shortly after my 
graduation from college. They were United States Government 
bonds. They were given me by my people, my mother and father. 
Tliev were converted subsequently into various railway bonds. 
Shortly prior to my mother’s death I did own some of those bonds. 

1 owned some Union Pacific and some Chesapeake <fc Ohio and some 
Richmond & Danville and Reading. I owned—well the larger share 
of my holdings was in Reading; I owned 9 Union Pacific and 6 
Chesapeake & Ohio and 3 of the Danville bonds, if I remember 
riehtlv And of the others, I owned about $22,000 I think. The 
denomination of the bonds was $1,000. Those were bought with the 
proceeds of the sale of the Government bonds, which my mother and 
father had given me. I did have a safe deposit box at the Fifth 

Avenue Bank, in New York. I have had it there for the last fifteen 
vear* I think. All of these Government bonds that I mentioned 
were ’in that box at one time, and all of these railroad bonds were 
there the last time before my mother’s death that I saw any of those 
bonds there, I should say was two years prior to her death, the last 
time before my mother’s death that I was in America is the point 
that I was trying to remember; I think 1 was there—I cannot remem¬ 
ber whether it was a year or two years before she died that I was in 
this country; my visit was a short one, a few weeks. The railroa 
bonds that I have mentioned were in that box when I last saw it be¬ 
fore my mother’s death. When I next saw that box those bonds were 
not all there; that was a month after my mothers death, I shorn 
say. The bonds which were not there were the Union 1 acihc, the 
Chesapeake & Ohio, and the Richmond & Danville. The time I saw 
this New Hampshire Avenue house before it was improved when the 
two little houses were there, in company with my mother, was a 
matter of five years, 1 should think, about, before her death. I never 
saw it again until after the improvement was made and after my 
mother was dead. I had correspondence with my mother with refer¬ 
ence to that property. I wrote to her on the subject and she wrote to 
me I do not know what became of my letters to her. Many of her 
letters to me relating to that subject were destroyed and some 
50 of them were in mv possession. In saying some of them were 
desfroved, I do refer to letters relating to this property, it was 
mentioned in almost every letter that I had from my mother during 
that time. They were destroyed by me. Those that were not de- 
stroyed were finally lost. I did exhibit them to my wife and to Mr. 
John M Dickinson, who has testified in this case. I exhibited to him 
all that I had except one. I do not know how they came to be lost 
The last time I saw them was in the hotel in W ashington and I put 
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them in a large envelope, and to the best of my knowledge, took 
them to your office. I have never seen them since. I did not exhibit 
them to anyone else than to Mr. Dickinson. No I will qualify that. 
I may have shown some of them; I may have shown some of them 
to a friend of mine with whom 1 was living in Paris, named Bechtel, 
but of that 1 am not sure. 1 have made a thorough search for these 
letters. 1 have looked in every place where they could be and have 
found none of them. I recall the occasion of showing them to Mr 
Dickinson. That was at 66 West 11th Street, in the City of New 
York. 1 hat was a house that 1 rented; I was living in it. Mr. 
Dickinson examined those letters in my presence and he made copies 
or extracts from them. I have known Mr. Dickinson since 1890. 
He has been a very intimate friend. We were at college together* 
classmates and he was a frequent visitor at our house. He was inti¬ 
mately acquainted with my mother and sisters. I last saw my 
mother the summer before she died. I saw her in the summer of 
1903. She died in February of 1904, if I remember. There was a 
reason for not showing Mr. Dickinson the one letter that I did not 
show him, it contained very private family affairs and there was also 
a request in it that it was not to be shown to anyone. 

Q. To what did those family affairs relate? 

Mr. Minor: I object to going into the contents of a letter. 

Q. To what did it relate? 

A. To the relations between my mother and my father. They 
were estranged, and that condition had existed some years. 

I returned to this country within two weeks after my mother’s 
death. She died very unexpectedly although she had been ill before 
she died, but her death was very unexpected. I mean by that that I 
received a cable from my sister Natalie stating that my mother 
51 was seriously ill and that 1 had best come home at once, and I 
made preparations to take the next steamer that sailed and 
before 1 sailed I had a cable saying that she she had died. I came to 
New York immediately and went to 55 East 34th Street, my mother’s 
house. My two sisters were there, and my brother-in-law, Baron von 
Ohnesorge was there continuously, and Caldwell was there occasion- 
ally, as I remember. I had a conversation with both my sisters with 
reference to my mother’s papers. They were together at the time 
of that conversation. 

Q. I will ask you to state as nearly as you can the substance of 
that conversation. 

Mr. Minor: I object. It has not any bearing on this case and it is 
hearsay and it is immaterial and irrelevant what they may have said. 
My conversation with them was in regard to some papers that they 
had that were in my mother’s private desk, a little desk which she 
had in her bedroom, which they said they had destroyed. And I 
asked them why they had done that, that I didn’t think they had 
the right to do so, and they said that they thought the papers related 
to the affairs between my mother and father, and they thought that 
she would not want the family to know of them and so they got rid 
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of them. They mentioned besides papers being in the desk—money. 
If I remember rightly it was a matter of $500. about. They men¬ 
tioned that these papers had been burned, and that the money was 
used for household expenses until the estate was settled. That desk 
was in my mother’s bedroom. I had seen it. It was a desk that she 
had used during her lifetime always. 1 know of my own knowledge 
that she was in the habit of keeping there her personal papers and 
her memoranda of various accounts, her check book, her jewelry and 
her ready money; it was locked; it had a lock. 1 saw in this desk 
such things as I have described, frequently. 1 know my mother had 
a safe deposit box, at the Lincoln Trust Company on 42nd Street, the 
Lincoln Safe Deposit & Trust Company I think is the title. She did 
business at the Fifth Avenue Bank, at the same bank where I had a 
deposit box. I lived in that house with my mother before I went 
abroad. I went abroad shortly after leaving college, but when 1 was 
in New York that was always my home. Before 1 left college, though 
I lived there. I always lived with my mother. As far as I know, 
my mother did not keep any books of account. My mother’s 
52 man of business was Edward Brown; Edward J. Brown,^ I 
think. He was a broker; he had a seat on the Stock Ex¬ 
change, not a member of some firm, he was by himself. I knew him, 
very well. He is dead now. I do not know how long ago he died. I 
am not sure; I don’t know the date of his death. He died shortly 
after my mother died, if 1 remember rightly. I do not know of any 
other person that looked after her business affairs for her. Mr. 
Brown’s place of business was on Broad Street ; the number I don’t 
remember. It was in an office building. My mother had three sis¬ 
ters. Two of them are living still, Mrs. George P. Van Wyck, her 
given name is Octave. She is a widow. The other one’s name is 
Mrs. Mark Brodhead. Her given name is Elizabeth. These ladies 
reside at Washington, D. C., and they have lived there ever since I 
have known them. I had a conversation with my mother with refer¬ 
ence to the disposition of this New Hampshire Avenue real ^estate in 
1899 or 1900, if I remember rightly, in New York, at 55 East 31th 
Street. That was before the improvement was begun. 

Whereupon the following took place. 

Q. Now, I will ask you to state what that conversation was? 

Mr. Minor: I object to the question and to the answer being given 
thereto on the ground that such testimony is prohibited by the Code 
Laws of the District of Columbia, and for the reason that it is incom¬ 
petent, irrelevant and immaterial. 

It was agreed by counsel that this objection shall apply to all of 
the testimony of the witness of such a character on that subject. 

Whereupon the witness resuming, testified: Well, the two small 
houses were in a very run-down condition, and, as I had always 
wanted to live in Washington, I suggested to my mother that the 
1 louses should be made over into one house and that I should like 
very much to have it and she thought the idea of improving the 
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property was a good one, but she said that she didn’t feel that it was 
right that she should give me that property; she didn’t feel that it 
would be fair to the other children, and so she suggested that if the 
1 louses were done over, if it was made over into one house, that 1 
should pay the cost of the work on it and I told her that if she had 
estimates made and I found that I could afford to do it that I would 
be very glad to do it naturally, and so she had a firm of archi- 

53 teets in Washington make an estimate of the changes that we 
mutually agreed upon and that estimate they said—it would 

come to about "$*20,000. and so I agreed to that and the work went 
ahead. Plans for that work were prepared. I saw them, my mother 
sent them to me; they w’ere blue prints that were sent to me. 1 
showed them to a number of people. I showed them to my sister 
Natalie among others, either in Paris or Giverney, France. 1 showed 
these plans to my sister before my mother’s death. My mother 
visited Europe while I was there, every summer, without exception. 
She used to visit Hamburg, where my sister the Baroness von 
Ohnesorge lived, but my mother always took rooms in a hotel; I 
mean in the same tow n that my sister lived, and she came there both 
for the sake of the baths and for the sake of visiting my sister. ^ She 
practically lived there, always, but not at the same house. r l heir 
relations were very friendly. I saw them together, frequently. 1 
know’ that my mother and sister w’ere together during my mother s 
last visit. I frequently had conversations with my mother on the 
subject of this house after the one I have detailed. They were in 
regard to the possibilities of my having a studio built in the house 
as it was remodelled or in regard to the building of a studio in the 
rear on the land w’hich belonged to that lot, and many other matters 
in regard to the house, details, decorations, and one thing and an¬ 
other. In the first conversation my mother said that I should pay 
the cost of improving this property which she ascertained would be 
about $20,000. and in that event the property was to be given to me. 
The arrangement I made with her for paying that money w’as that 
I authorized her to take eighteen bonds of $1,000. each from my 
safe deposit box as a partial payment, if they w’ere not sufficient to 
pay it entirely. I never took from that safe deposit box the bonds 
that I have mentioned w’ere in it w’hen I was last at the box and 
w’hich w’ere not in it w’hen I returned to this country. My mother 
onlv besides myself had access to that box. 

Whereupon the following took place: 

Q. Now’, I will ask you to state as near as you can the substance 
of the letters passing betwreen your mother and yourself with refer¬ 
ence to this property. I refer to the letters that you say have been 
lost and not to any that you destroyed. 

Mr. Minor: I object to the witness answering this question 

54 or giving any information with respect to it for the reason 
that it is incompetent, irrelevant and immaterial and it is not 

shown that the letters are actually not in existence if such were 

written. ... . 

It is agreed between counsel that this objection is to apply to ail 

questions in regard to the contents of the letters. 
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The witness resuming testified: Well, our correspondence is regard 
to that one point of it was in regard to my paying the other $2,000. 
which she thought was necessary and also, that I was to be economical 
and that when the $2,000. were paid the whole payment was to be 
made. She informed me that a balance of $2000. was due by letter. 
That letter stated how the $2000 balance came to be due, because 
the original estimate for the changes in the house came to $20,000 
and as I had given her $18,000. she felt that $2000 more were neces¬ 
sary. irrespective of the market value of the bonds. \\ hen 1 say 
$18,000, I mean that I had given her 18 bonds of $1000 each. I did 
not hand those bonds to her. She had taken them herself at my 
request. I never paid her that additional $2000. This letter men¬ 
tioning the $2000 was written I think two years before her death. I 
made a request to her that either the deed of the house should be 
made over to me or else that the bonds should be given into my pos¬ 
session until the deed was so transferred. She replied to it that if I 
insisted about it she would send the bonds over to me but that she 
thought the bonds were very much better where they were and that 
as soon as the house was completed she would have it put in my name. 
After my mother’s death I found a letter in my box at the bank 
which she had left there for me. It was dated the Christmas Day 
before she died, if I remember rightly. I did not show that letter 
to anvone. I read a portion of it to John Dickinson, but I didn’t, 
actually show it to him. It was a very long letter; twelve pages. I 
should think. It related to other matters than this house, to family 
matters. 

Whereupon the following occurred: 

0. Now, I will ask you to state as nearly as you can the substance 
of that letter so far as it related to the business. 

Mr. Minor: I object to that. 

A. In the way it related to my business? 

Q. Yes. state the substance of the letter as nearly as you can 
except that which related to family matters? 

55 A. She stated in this letter that the doctors had told her 

that she didn’t have much chance of living very much longer 
unless she had an operation, and that she knew that she never could 
stand that and so she had made the provisions that she thought were 
best for the family if she should die, and had left the affairs in trust 
and that as far as I was concerned, that the income, my share of the 
income from the trust and the Washington house and whatever 
means I had of my own, ought to give me a good living. She also 
said about the Washington house, if I remember rightly that there 
were some papers in her desk with reference to that house, the trans¬ 
fer of that house to me. This letter was in an envelope. It was ad¬ 
dressed “To my son Paul, to be opened after mv death” if I remem¬ 
ber rightly. I had a copy made of a portion of it. the portion of it 
which related to business, bv a stenographer at the Waldorf, by dicta¬ 
tion. I read it to him. I showed that copy to both of my sisters and 
to Dickinson and to you. I showed it to my sisters in Europe in 
1905, I think, At the time I had the first conversation with my sia-* 
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ters about the papers in my mother’s desk, I had not received this 
letter. I got it after that, probably only a few days. I did see them 
again after that. I did not show them the letter. I told them that 
1 had found the letter of my mother in the box. I did not tell them 
the contents of it, because 1 was asked not to in the letter, between 
my mother and myself. And the first time 1 showed them’the copy 
of the portion that I had copied was in Europe, to both of them. 
Mrs. Caldwell was in London. That was sometime in the year fol¬ 
lowing my mother’s death. It was the first time that I had" gone to 
my safe deposit box after 1 arrived; I don’t exactly know, but it 
must have been a week after I arrived that 1 got that letter. I 
hadn’t been to the box for more than a year, before that. At the 
time when I got this letter these eighteen bonds were not there. And 
the previous time I was at the box, tbe year previous, they were not 
there then. These letters that I got from mv mother were in her 
handwriting—the whole letter, every part of it—and that is so 
as to every letter I received from her. I wrote to her when I was 
away every week. She very seldom kept letters, she nearly always 
destroyed them after she had read and answered them. I 
56 remember having received from the Trust Company, the New 
^ ork Life Insurance & Trust Company, a slip or memoran¬ 
dum with the numbers and names of bonds on it. Henry Parrish, 
Jr., the son of the president, gave it to me. It is partially in my 
handwriting and partially in my mother’s. That was not among 
the letters that I lost; I think you have it. The words “cut coupons”, 
and her initials—she initialed it—were in her handwriting; all the 
rest of it is in mine, if T remember rightly. I know when and where 
I wrote that memorandum. I went to the Lincoln Safe Deposit Com- 
pany with niy mother one day and helping her with some papers 
there, and T told her that I thought these bonds which she had of 
mine on account of this house ought to be kept separately from the 
rest and I wrote that memorandum and stuck it in an elastic, those 
bonds were together—I mean, separate from the rest of the bonds 
and papers and various accounts that she had in her box. That is 
when it occurred. I next saw it—I asked after mv mother’s death 
and the Trust Company had taken possession of all her papers and 
the contents of the box and I went down there and asked them *if 
they would look through the papers and see if there was anything 
among them which referred in any way to me—to these particular 
bonds in this transaction of njv mother’s, and they went through 
them and that is what they found and I asked them if I could have 
it and Mr. Parrish. Jr., took it and showed it to, I don’t know who, 
and brought it back and said that he thought there was no obiection 
to mv keeping it. Those bonds were never returned to me. I never 
received any other bonds, money or other thing of value in exchange 
for them. 

Cross-examination by Mr. Minor: 

T was twenty-two when I left college. I was twentv-three when I 
first went abroad to live. During the year from the time I left col- 
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lege, I went nround the world. T acquired possession of this $40,- 
000 in United States bonds that I spoke of just after I graduated 
from college. I was then twenty-two. They were all United Stales 
bonds When I went abroad at the age of twenty-three 1 remained 
there continuously except occasional visits to this country for a 
period of ten vears or more. These bonds were converted in my 
absence by Ed'Brown, through my mother, at Ed Brown s advice; 

thev were bonds that were about to to mature ; that is, within 
57 a few vears, and he said if they were not converted now, they 
would'depreciate in value. This was advice that he gave to 
my mother and which she told me. I was not consulted at 
all about converting these bonds, until after it was done. My mother 
took charge of my affairs of that kind entirely. She had possession 
of all my bonds. She had possession of them and cut all coupons. 
Thev were in mv box and she had access to it and used to cut the 
coupons and deposit them for me. Yes, she invariably did that 
unless I was at home at the time that they should be cut and then L 
did it mvself. All of the United States bonds were converted at the 
same tinie; they were converted into the bonds that have already been 
mentioned and a large block of Reading and some Brooklyn Rapid 
Transit, as far as T can remember. I don’t recall how many Brooklyn 
Rapid Transit bonds I had. I had a block of 22 Reading, and I 
don’t remember the Brooklyns. The other bonds that I referred to 
as having been already mentioned are the C. & O bonds and the 
Richmond & Danville, and the Union Pacific. I had 9 Union T a- 
cific 0 C. & O. and 9 Danville. Those United States bonds were 
converted into bonds that I have described at the time by Mr. Brown 
when he sold the United States bonds. I continued to own t hese 
various bonds that I converted the United States into, for a period 
of five or six vears. I should think. I cannot give vou the date they 
were converted. I am not at all sure, but I should think that 1898 
would be the nearest to it. I never owned any other bonds than 
the«e that I have mentioned. I do not know at what price my 
United States l>onds sold. T do not know what I paid for these re¬ 
spective bonds that T have just mentioned that they were converted 
into T have not still the Brooklvn Rapid Transit bonds. I have 
not anv of the Reading bonds. Forty or fifty United States bonds 
were given to me by my mother at the time of my graduation. 
These bonds were given to me by my mother and father. They were 
both present in the library at the time. I don’t know how many of 
the United States bonds given to me by my mother and father were 
dven to me by mv father. They were all handed to me as they were 
both there, present. I don’t know whether the bonds were the-Joint 
propertv of my father and mother. I was given $40 000 
58 When I stated a few moments ago that I was given $40,000 
or $50,000 I meant $40,000. That is $40,000 bonds at par 
of $1,000 each, perhaps 40 bonds would be better. I say that I 
didn’t have the Brooklyn Rapid Transit bonds in my possession now. 

Q. Did vou state that you never owned anv other bonds? A. No. 
The vear I went abroad to live w T as 1896. Before T made mv trip 
around the world I did not convert any of the United States bonds 
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into cash. I can’t remember if I deposited the United States bonds 
that were given to me by my mother and father in my Fifth Avenue 
safe deposit box immediately afterwards, or if not, where I did de¬ 
posit them. I cannot remember whether I had a box at the Fifth 
Avenue Bank then or after I came back, and they Stayed in the pos¬ 
session of my mother and father; I don’t remember that. But from 
the time that I had a box at the Fifth Avenue Bank I always kept 
all of my things there. I saw the 9 Union Pacific, the 6 Chesapeake 
& Ohio and the 3 Danville bonds after they were converted, in the 
Lincoln Safe Deposit Company in my mother’s possession in her 
box. I saw them in my box at the Fifth Avenue Bank. I don’t 
know who put them there; my mother put them there. I do not 
know the numbers of these bonds. I did know, but I cannot give 
the numbers now. I did not have access to my mother’s locked box. 
I am not sure whether she owned Union Pacific bonds. I have seen 
a list of the securities which were in her box and are now held by 
the New York Life Insurance & Trust Company and I rather think 
that she did, but I am not sure. I don’t know; I cannot tell you 
whether she ever owned any Richmond & Danville bonds. I could 
not tell you if she ever owned any Chesapeake & Ohio bonds. I 
could have produced a list of the securities if I had known it to be 
necessary. I don’t know the date when my mother acquired the 
real estate which I have referred to as the New Hampshire Avenue 
lots in Washington. She acquired them by purchase. I don’t know 
from whom. She bought those when I was quite a little boy and 
she has held them for many years. I could not give you the date 
when I ever personally cut the coupons from my bonds. I should 
think I cut them five or six times. I can not give any one year in 
which I cut them. I came back to the United States also during 
those ten years in which I said that I resided abroad but for 
59 very short periods, generally at Christmas. I never came 
back in the summer as I remember. If I never came back 
in the summer and only came back at Christmas of each year, I 
would not have cut off coupons that matured on the following July. 
I don’t think I should have; no. The subject of the remodelling of 
the real estate in Washington first arose through a remark of my 
mother’s; we were going down to visit my Aunt Octave, both my 
mother and myself, on one of my trips at home here, and she said 
that her real estate people had told her that the two little houses 
there ^ere in such bad shape that they could not rent for anything 
reasonable and that something would have to be done to them, and 
I said, “I have always, since I finished at the Ecole des Beaux Arts, 
I had always had a .great longing to live in Washington and that 
I would much rather live there than in New York,” and I said that 
I wish you would let me have those two little houses to be turned 
into a house to live in, and that is the way the matter came up, it 
was my suggestion that the houses should be remodelled. My idea 
was to have—in the sculptor’s profession there are two sorts of work; 
there is a great deal of work that can be done in an ordinary studio! 
By that I mean a studio which is on the ground floor, but as the 
work progresses and you have to enlarge it to the size in which it 
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finally comes, you have to have a great many workmen, under you, 
in the way of "plaster workers and people of that kind, so that you 
have to have as a rule two studios; and my idea was to have my 
private studio, where the sketches and small models were prepared, 
in the top of the house and then to build a working studio on the 
land that goes on the allev directly behind the house, and the house 
was arranged with that in view. "That was suggested by me to my 
mother in my first conversation that I had with her in respect to 
the remodelling; that is the reason that it was made higher. I sug¬ 
gested it in the first interview. She agreed to adopt my suggestion 
in regard to having a studio in the house. This first conversation 
took place here in America at the time of our visit together to Wash¬ 
ington. The second conference was when I saw her abroad the next 
time that she came over. It was a subject which was talked about 
always, don’t you know, when we saw each other again; it 
60 was an affair of mutual interest and we always wrote about 
it and talked about it; I cannot remember who broached if. 
It is verv probable, I am sure that I must have had correspondence 
with her between the time when I first broached the subject to her 
in regard to remodelling the house and the second time I saw her in 
Europe. T can not give the date when I saw T her in Europe and had 
the second conversation with her. I returned to America, in 1901, 
I think. She used to spend the summer abroad always and returned 
as a ruie about the first of October and she did that year. It w*as 
somewhere along in the winter after her return that year before I 
received the blue prints or drawings or plans of the house. Those 
blue prints and plans showed a room left for a studio. I mean bv 
that, an unoccupied room at the top of the house, where one could 
put the light in it; it had been left vacant for me to fix the studio 
for myself. That room had not been used for other purposes. I had 
specifications. I don’t think the specifications referred to a studio, 
because that work was to be done after I was in the house, under my 
direction. I preferred to have that done under my own direction, 
mv own eye, rather than have it done by her. The understanding 
was on mv direct examination that this house, when completed, was 
to be transferred to me. I supposed a deed was to be made in my 
name. The subject of the deed was mentioned. My mother was 
to have certain rooms in it which she could occupy at any time tnat 
she cared to come to Washington. It wras my understanding that 
I was to maintain the establishment. The plans as drafted and pre¬ 
pared were designed for my comfort and convenience. The extreme 
height of this room to which I referred as having been left vacant I 
should say w T as about eighteen feet. That is from the center to the 
cen ter—to the top of the house. With respect to the sides the roof 
to mv recollection w T as four and one-half to five feet al>ove the floor 
level. I don’t know’ how the top floor was lighted. The studio was 
to be lighted by an ordinary top light, an ordinary studio top light. 
I have seen the house since it was completed. It w T as not entirely 
completed at my mother’s death. The lighting arrangements had 
not been put in". I mean the brackets and that sort of thing. I 
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had a letter from the architects after my mother’s death in 
61 regard to that and these further details were put in at the 

direction of the New York Life Insurance & Trust Company; 
and I think a certain amount of interior decoration had to be done, 
painting and papering and so on. The roof was sloping. I think 
there were some small windows in it—not actually in the roof, the 
windows were in the sides. In respect to three of these letters which 
I have testified were written to me by mv mother, which I showed 
Mr. Dickinson, they were written in 1902 and 1903, I should say; 
the months I cannot give. I was in Paris, when I received them. 
Tt was not my habit to preserve my mother’s letters. The fourth 
letter to which I have referred, which I said I found in my safe de¬ 
posit box at the Fifth Avenue Bank, was enclosed in an envelope 
which contained the words, not to be opened until after my mother’s 
death. I never showed this letter to anyone. But I did dictate cer¬ 
tain parts of it to a stenographer, at the Waldorf Hotel, and also 
read them to Mr. Dickinson, not from the copies that I dictated. I 
read from the whole letter. T did not read to him the whole letter. 
I cannot give you the date when I dictated the extracts, as I re¬ 
member it, it would be 1905. During the time when I got it out of 
the safe deposit box up to the time it was dictated to the stenog¬ 
rapher it was in my possession. It. was about my person. I can 
not remember the time of the year in 1905 when I dictated this to 
the stenographer, more than it was during the winter months; I 
cannot give you the exact date. I don’t know what became of the 
original letter; it was lost. T did not destroy it. I never did make 
a full copy of that letter. I did make myself a copy of that letter. 
I made a copy of it which I took abroad with me. It was not en¬ 
tirely a full copv of the letter. T do not know what became of the 
copies that I had made at the Waldorf Hotel, they were put in with 
the other papers in this case; I don’t know who has them. I can’t 
tell you the exact language of my mother’s letter, this letter to which 
I now refer, the fourth letter, in respect to the real estate in Wash¬ 
ington. I don’t think that I could repeat it to you word for word. I 
did say in my direct examination that this letter stated that I would 
find certain papers in relation to the property in her desk, but 
62 not that if they were not satisfactory they, the papers, would 
he corrected. The original of this letter was in existence 
when I went abroad. I did not take the original with me. I left it 
in the safe deposit box in the Fifth Avenue Bank. I didn’t take the 
original because I was afraid it would be lost, in the accidents of 
travel. The occasion of mv visit was to see my sisters at that time, 
in respect to recovering the bonds which belonged to me, but which 
had passed into the Trust Company, and to explain the matter to 
them. I am not sure whether a proceeding to recover the bonds had 
been commenced or not at that time. My object was to convince my 
sisters of the justice of my claim in respect to the bonds; to explain 
my point to them. I didn’t take the original letter with me in order 
to show them, because I didn’t think it was necessary. The copy 
that I took was practically a complete copy of that letter. I do not 
recall whether or not the letter, a copy of which I took to my sisters, 
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contains the expression “The paper about the house is in my desk, 
hut if you want it done more legally I will see to it with you when 
we meet again.” I don’t remember about that. I don’t remember 
that. I do not recall whether that was in the copy of the letter which 
I took abroad. I don’t remember that sentence. I should think that 
expression was not in it, because the letter was not supposed—be¬ 
cause I was not supposed to have the letter until after my mother s 
death. The date of this letter was Christmas, 1903, to the best of 
my recollection. That was in the handwriting of my mother I 
don’t know the name of the physician or physicians who attended 
my mother in her last sickness. Her regular physician had died and 
who attended her at that time I don’t know; I don t know him. I 
think she had two trained nurses at that time. I do not know who 
they were. The family servants were all there with her at the time 
of her death and during the time of her last sickness. William King- 
ham was the butler, and Matilda Thompson one of the women, and 
Margaret Thompson another. Those are the only three of the old 
servants. I don't know whether they are living or not, I think so. 

I don’t know their addresses. I know that the two women went 
home again to Ireland and where Kingham is I don't know. I said 
on mv direct examination that my 9 Union Pacific bonds, 3 
(>3 Richmond & Danville bonds and ‘the six Chesapeake & Ohio 

w bonds which I authorized my mother to take out of my safe 

deposit box to apply on the payment of the improvements on the 
New Hampshire Avenue house, and if not sufficient, to partially 
apply, were found after her death in her box by the Trust Company, 
because from the list of securities which were found there and from 
this paper which was given to me by the Trust Company. The way 
I could identify those bonds from the paper which was given to me 
by the Trust Companv was because that is the list of the bonds that 
she took. The only thing about that paper to enable me to identify 
the bonds is there were 9 of one sort and 6 of another and 3 of an¬ 
other. The paper to which I refer did not contain the numbers of 
my bonds. 1 think the work on the Washington house, as far as I 
know was going on continuously to her death, as far as I know there 
had been no cessation, I mean. The decorations were left to me to 
my taste, the colors were to be left to my taste, and the same was to 
apply with respect to the brackets. The decorations of the house in 
Washington were not done under my supervision and the selection 
of the brackets was not done under my supervision. I did not have 
anything to do with them. I had a letter from the architects with 
relation to the decoration of this house and when I found that the 
house was in the hands of the New York Life Insurance & Trust 
Company, I handed the letter over to them and if I remember 
rightly, I wrote to the architects when I had done this and they in¬ 
structed the architects to go ahead and make the necessary finishes. 
I did not have anv correspondence with anyone respecting the deco¬ 
rations for the building prior to mv mother’s death, except with my 
mother. I came to the United States about two weeks after my 
mother’s death, just as quickly as I could get here; I saw my sisters 
the day I arrived. They spoke to me about the letters and papers 
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which they had taken from my mother’s desk. They did not turn 
over to me a package of papers at that time nor a day or two after¬ 
wards. They never did turn over to me a package of papers which 
they had taken from my mother’s desk, but in the distribution of 
the property I had my mother’s desk, and in it I found some 
64 old receipted bills. Those are all the papers which I ever 
had from her desk. I did not ever keep copies of letters which 
I wrote to mv mother or to anyone else, occasionally I would of a 
business letter; I mean in the way of contracts or things of that kind; 
in the way of my work, that is all. I did not keep any copies of 
any letters which I wrote to my mother or anyone else with respect 
to this real estate. I did not find any letters which I had written 
to my mother in the desk which was turned over to me. 

Redirect examination by Mr. Johnson: 

The household furniture at 55 East 34th Street was by the will 
to ho divided amicably between the children and we took various 
pieces; by agreement between me and my sisters. I took certain 
things and among them this desk. I got other personal belongings 
of my mother’s, and so did my sisters, things distinct from the house¬ 
hold goods in other parts of the house. The things that she had 
used herself—we all had a souvenir, you know. This desk fell 
among those. On the occasion that I came here after my mother’s 
death, the first time I went to the safe deposit box, I found this letter 
from my mother to me; that was very shortly after her death, in 
1904. I gave copies of so much of this letter as I copied to M,r. 
Dickinson. The means I have of knowing that that copy which 1 
gave him was correct was because I myself had read it over and 
knew that it was correct. I dictated it to this man at the Waldorf 
from the original letter. The copy that I showed my sisters, was 
partially pen and partially type, the pen writing w T as mine. That 
w T as the part of the letter that I had not dictated, the private part 
that related to the family. It w T as not confined to my mother’s and 
my father’s relations, it related to other family matters. My mother’s 
desk w T as a small desk with a lid opened this wav (indicating) and 
I should say it was three feet by two by a foot at the back to a few T 
inches in front. It sloped this way (indicating) so that a person 
could write. Tt had drawers and pigeon holes inside at the back, 
and she kept the check hook there, a small check book, she never 
kept one of the large check books that I know of. While I was in 
Europe, of late years, I had a hank account here at the Fifth Avenue 
Bank, not while my mother was living. I had no hank ac- 
65 count here then. I had mv bank account in Paris. She used 
to send the income from the bonds belonging to me in. cash. 
That is, through her bankers, through her Paris Bankers. A draft, 
thev would pav me the money at certain intervals. I got a draft 
and deposited it. That continued all the time I w T as abroad. My 
mother kept her bank account at the Fifth Avenue Bank, at the 
same bank where I had my safe deposit box. I know that she had 
an account there. Whether she had others or not, I don’t know\ At 
the time that this $40,000 of Government bonds was turned over to 
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me mv father was a man of means as well as my mother. My 
mother’s maiden name was Sarah Burleigh. She always had been, 
as far as I know, a woman of moans. 

Recross-examination by Mr. Minor: 

I went abroad to show my sisters the copy or so much thereof of 
the letter that I found in my safe deposit box, put there by my 
mother in 1905, I think, very shortly after I had the copies made. 

I did not have separate copies for each of my sisters. I showed the 
same copy to each; they were together when I showed them the copy, 
in London. They were both together. Their husbands were there, 
both husbands were present at the time that I showed them the letter 
They read it and I read it, I think both; 1 read it and then handed 
it to them and they read it. I handed it to my sisters and they 

read it. 

Redirect examination by Mr. .Johnson: 

T showed this copy of this letter to my sisters, T also showed them 
conies of the other letters which T had left with Mr Dickinson. AH 
of them. It was not simplv limited to this one letter. Mv sister 
Natalie said that she thought that she could not understand why 
the bonds had not been turned over to me at once, and my sister 

Delia said- 

Mr. Minor (interrupting): I object to what they may have said 
as hearsay and it has nothing to do with this case. 

A. (Continuing:) And that she did not feel on account of her 
children that she cared to have anything to do with the matter at 
all and that it was a question between the Trust Company and my¬ 
self entirelv When I found that I had no title to the property, I 
sought to get these bonds back from the Trust Company, and they 
refused to give them to me without an order of the Court, as they 
expressed it. My mother died in 1904; February 22, I think it 
was; February, at anv rate, and this was a year after, it was 

66 in the winter, sometime; I don’t remember—approximately 
a year. 

67 Deposition of Selah L. Bennett, Taken in New York, May 

27, 1911, in Behalf of Plaintiff. 

I am employed in the Fifth Avenue Bank in the City of New 
York; manager of the Safe Deposit Department; so employed since 
1896;’was emploved in that department from May 1900, to March, 
1904.’ I have charge of the entire department, attending to the 
duties of such a department such as renting boxes and admitting 
people. I know the box-holders by sight; at times one may have 
some doubt as to a person coming down. In that case we have 
certain means of identifying them and I always identify them be¬ 
fore admitting them to the boxes. I do know every one who has 
access to any of the boxes of that vault and have known every on§ 
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who has had access to those boxes since I have been so employed. 
I know David Paul Burleigh Conkling. I know that he did not 
rent a box at the Fifth Avenue Bank individually; I know of my 
own knowledge that he rented a box in connection with his mother, 
Sarah B. Conkling; I knew her in her lifetime; we keep no records 
of the visits of box-renters to their boxes; I presume that Paul Conk¬ 
ling did have access to or enter the box, but I have no record of such 
fact; I do not know because we have no record of the fact. I have 
seen Paul Conkling at the Safe Deposit Vaults of the Fifth Avenue 
Bank; I can not sav whether I ever let him have access to the box 
which was rented by him and his mother; T have no means of stat¬ 
ing as a fact that I ever gave him an opportunity to have access to 
the box; I can not say whether he ever came to the Fifth Avenue 
Vaults and asked to have access to the box; I cannot say whether 
1 ever let him into the box; I have no record of it as a matter of 
fact; I have seen him there and it is quite likely that I have let him 
into the box; either myself or my assistants; but I will also state that 
there is no record of such a fact; I have seen Mrs. Sarah B. Conk¬ 
ling at the Safe Deposit Vaults of the Fifth Avenue Bank; she never 
had but the one box and that was rented in conjunction with her 
son Paul Conkling: T should sav she had had access to that box, but 
T have no record of such fact; T can not say whether I ever person¬ 
ally gave her access to the box or took her into the vault for the pur¬ 
pose of opening the box; T have no recollection; it is quite possible; 

I could not tell how often T have seen her at the vaults: T don’t 
68 remember; I have seen her more than once; I should say 

several times; I do not recollect the last time she was there. 

Cross-examination: 

I have no idea how many times I have seen Paul Conkling at the 
vault for the reason that we have hundreds of people coming there 
in and out all the time. 


69 Testimony for Plaintiff Taken in Open Court Before Mr 
Justice Anderson, May 2 and 3, 1916, and Read Before 
Mr. Justice Hitz May 14, 1917. 

John M. Dickinson, recalled: 

I am a member of the Bar and have been for eighteen or nineteen 
years. I practice in both New York City and New Jersey. I know the 
plaintiff, Mr. Conkling, very well indeed. Mr. Conkling and I went 
to Princeton together and were in the same class. I first met him in 
1890, when I entered college, and soon became very intimate with 
him and with all his family and frequently visited them at their 
residence in New York I knew his sisters very well, Baroness von 
Ohnesorge and Mrs. Caldwell, and also his mother and father very 
well, and I have known them all intimately ever since. I have not 
seen the Baroness von Ohnesorge for a good many years, as she has 
lived abroad, and Mrs. Caldwell is now dead. I knew Mrs. Conkling 
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intimately up until the time of her death I used to see her fre¬ 
quently up to within a few weeks of her death. She used to con¬ 
sult me occasionally on business matters as all of the family and the 
husband too were abroad most of the time. She was estranged from 
her husband during the last years of her life. I know Mrs. \ an 
Wvck Mrs. Conkling’s sister. I met her once. I went to call upon 
her after Mr. Conkling had consulted me about Ins claim. 1 went 
to sec her because in one of the letters written l>y Mb. Conk¬ 
ling to her son Paul she mentioned the fact that Mrs. Can 
Wvck knew about this house transaction, and I came to W ashington 
and I think went to your office, Mr. Johnson, and then went to call 
on Mrs Van Wvck. I went alone, to the best of my recollection. 

1 think Paul Conkling was not in the city at that time, lie never 
lived here. On that occasion I did not make any attempt to make 
Mrs. Van Wvck make any statements about the case. .1 sunply 
asked her if she knew anything about this transaction which I had 
learned about from Mr. Conkling and from these letters written by 
Mr® Conkling, and she was quite uncivil to me and was apparently 
not disposed to talk to me about the matter and I was there a very 
few minutes and left. I never went again, because she told me she 
did not know anything about it and I had not been -there befiore. 
Being shown a letter which witness had theretofore identified, dated 

April 16, 1906. the witness testified: This is in the handwnt- 
70 ing of Natalie Conkling, now Baroness von Ohnesorgc, one ot 

the defendants in this suit, the plaintiffs sister. I had written 
her prior to that, with reference to the claim of Mr. Conkling that he 
was entitled to recover from his mother’s estate eighteen bonds which 
he had taken to pay for the improvement to the house here in 
Washington. The address on the envelope is also in her handwrit¬ 
ing. It is my office address in Trenton. 

Cross-examination. 

By Mr. Minor: 

On the occasion of my visit to Mrs. Van Wyck I do not recall 
whether I showed her the alleged copies of letters which I had from 
Mrs. Conkling. I do not think so; because she seemed to be very 
much opposed to talking to me at all about the matter, and I do not 
think I was there long enough to show her anything I did tell her 
why I was there. I suppose I must have told her that one of these 
letters made reference to the fact that she had been informed of this 
transaction by Mrs. Conkling, because that was the reason I went 
there She said she did not know anything about it. She seemed 
to think I was impertinent in calling upon her at all, that I had pre¬ 
sumed to do so not only because the letter said she knew something 
about it, but also because I knew her intimately as a sister of Mrs 
Conkling’s. I suppose I must have asked her whether or not she had 
ton told bv Mrs Conkling about this transaction. I do not remem¬ 
ber her exact words, but the impression that she gave me was that she 
ffid not know'anything about it. She did not tell me whether or not 
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Mrs. Conkling ever had spoken to her about the transaction in con¬ 
nection with this house. She was very short and abrupt and simply 
gave me the impression that she did not know anything about it and 
considered that I was impertinent in opening the subject to her. 
That was her attitude. 

71 David P. B. Conkling recalled: 

The witness being shown a letter filed with the depositions of his 
sister, Baroness von Ohnesorge, and her husband, and of Mr. Cald¬ 
well, taken on commission abroad, testified as follows: 

That letter is in my own handwriting. I have examined it. The 
waitings on the margin, “Exhibit A. F. for identification” were not 
done by me. And that is my sister’s signature, Natalie von Ohnes¬ 
orge, but the rest of it is all in my handwriting. I copied it from 
a letter that my mother left for me, the original was in her own 
handwriting; all of it, every word of it; To the best of my knowledge 
this is a full and accurate copy of every word of that letter, abso¬ 
lutely every word of it. I took extreme care in copying it, naturally, 
because it is of a good deal of importance to me. I took it over to 
Europe and I showed it to my sisters there and my two brothers-in- 
law. I left it with them; prior to taking that there, I had left the 
original in my safe deposit box in New York. I am very careless 
about papers and things, and I was afraid I would lost it. 

Mr. Johnson: This witness in his original deposition has already 
stated the facts about the loss of the letters, including this one, and 
it is not necessary to go into that. 

Mr. Minor: On,, no; I think you have gone into it fully. 

Mr. Johnson: I mean about the loss. 

Mr. Minor: Well, he has explained all that. 

Mr. Johnson: That is all I want to ask Mr. Conkling. Do you 
wish to ask him anything. 

Mr. Minor: No; I have no questions on that subject. His testi¬ 
mony is all subject to objection. 

The said letter (Exhibit A. F. attached to said depositions) was, 
over objection of defendants’ counsel read in evidence as fol¬ 
lows: 

72 To my dear Son Paul—to be opened only after my death—M. 
My dear & only son Paul— 

I have seen my doctor and he tells me that without an operation I 
will never get well—I know myself better than he does & am sure 
I never could stand it. I write this to leave in our box at the 5th 
Ave Bank so that if I should die before seeing you again you will 
get it and know what I wish you to do—I have a horrible thing in 
N my stomach. I suppose I had it from your grandmother & I shall 
die of it soon. Only Margaret & the Dr. know. God help me when 
the time comes. I have done my best & suffered much & trust in His 
mercy. Every burden in life seems to have been laid on me. Even 
in some way the love of my children. Your Father was the dearest 
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man & best of husbands when I married him & for years after—but 
his success spoilt him—and when 1 tried to make him realize his 
duties to himself to his church & to me—he hated me as you have 
seen him hate. Sometimes I have seemed silly & foolish to you but 
his actions have made me feel distrustful even toward my own son. 
You have always been so impatient and you had no business to marry 
a woman without a cent & not to tell me. I think Mabel will make 
you a good wife but I still think she was a schemer to marry you 
before she was sure of her divorce. I have always felt this and she 
has never thought best to explain it to me—if it could be. Natalie 
carried foolishlv & I told her not to. Ilans is a good man but a 
fool even for a German, & I have never seen one yet that had much 

sense_The way he cowtowed to old old Schwintz always made me 

mad & I always think of it when he tries to palaver me—Delia had 
no right to even ask that little Caldwell into my house, much less to 
marry him & his mother has insulted not only me but all of us 
enough times for you to know it too—I have always thought he had 
a bad influence over you & never see more of him than you can 

help_I am writing this because your Father has been threatening 

me with a lawsuit to get back the money—Tf he did never would T 
or any of my children get a cent—It would all go to that woman I 
have seen Ed. Brown & a lawyer—they say he has no chance—but 
if he forces me too much I will have to give in—Anyway for as 
much as I have already given him—for I am not strong 
73 enough to stand the strain—If he should die before I do I 
will take Edwina’s advice and divide the money between you 
children—but as it is I have made a will after the one John made & 
have left evervthing in trust—not to my children but to their chil¬ 
dren for that he cannot touch—This Ed. Brown and the lawyers tell 
me—but it is your place as my son—if I die first—which God in his 
infinite mercy forbid—to look after what I leave behind and to see 
that your father does not get more than his deserts—Delia will never 
be in want as far as money goes and Natalie has her income besides 
what her husband can give—You have the Washington house and 
your income from the trust & with your own efforts should be able 
to live nicely—The paper about the house is in my desk but if you 
want it done more legally I will see to it with you when we meet 
again—Anyway it is sure to be all right—I suppose you will live in 
Washington & Octave will help you there—She is a good business 
woman & there are so many new buildings always going up—I wish 
I could tell you all of your Father’s action but so much is surmise 
that it would be useless unless he ever made a suite with me—Then I 
would tell all I know or have heard. I often wish I had told you 
more & been more open as a Mother to her son—but for one thing 
it was shame and vou ere always so far away—I wish you were with 
me now but Natalie and her dear children are a comfort and I know 
you are busy and happy where you are—Oh mv dear boy may you 
never have to suffer in mind or bodv as your Mother is doing—I will 
surely see you in the Summer, but if the Lord takes me before I will 
look down & know that you are doing as I have told you—We will 
make over the house if vou come or if not you will have it anyway— 
Be careful of politics it is safer to stay out of them—The rest of the 
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lots will go-to you all & they are a good investment & the scrub lots 
too. 

Ed. Brown will tell you what to do & always take his advice— 
When you read this I will be so far away that a Mother’s, care can 
never he of use but do as I say & always love me. 

S. B. C. 

This is to you and you alone. I leave it from your Mother to you 
& never show it to a living soul. 

M. 

74 Testimony Taken in Open Court Before Mr. Justice Hitz 

David P. B. Conkling, being shown “Exhibit W. H. S. No. 4, 
being the envelope and letter addressed to “Mater, Kindness of 
Sarah’s gown” testified: 

This letter and envelope were written by me. I sent them to my 
mother. After my mother died I came from Paris to the New York 
house, and in a little escritoire, sort of a desk which she had in her 
boudoir, I found the things in there where she kept a number of 
receipted bills. These had not been looked over, and in that I found 
a few letters and among them was that, I am well acquainted with 
the handwriting of my sister Natalie, the Baroness von Ohnesorge. 
The envelope and letter shown me are in her handwriting, and also 
the postal card. 

(Letter is dated April 16, 1906. Postal card dated 21, 6, ’06 and 
were marked for identification. 

The Court: Which sister, now? 

Mr. Johnson: The Baroness von Ohnesorge. 

Cross-examination. 

By Mr. Minor: 

This letter known as the “Mater” letter was found in a desk owned 
by my mother, after her death. It was not the desk in her room. 
You see, it was a desk she had in a boudoir where she used to do her 
business things and kept receipted bills and things like that in it. 
It was not the desk that my sisters examined; there was nothing in 
thapdesk. This other little desk had not been touched. It was in 
another room, a room which gave off* the library. That is all I know 
about it. that it was found in that desk afterwards. I found it my- 
self. This letter was not sent by mail, it was sent in a box from 
a Pans dressmaker to mv mother. She had ordered a dress and it 
was not finished when she left Paris, and she wanted me to* send it 

over I was living in Paris at the time, so I could do those little jobs 
for her. J 

Mr Johnson : Tf your Honor please, Mr. Dickinson and Mrs. 
Conkling would like to go hack to New York this afternoon, and I 
have just about three auestions I would like to ask each of them 

which would be in rebuttal, and I want to know if I may call them 
now. 

The Court: Certainly. 

7—3230a 
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75 Mrs. Mabel Conkling called as a witness on behalf of the 

complainant, testified: I am the wife of the plaintiff. Being 
shown an envelope and letter which had been p j 

band as being in his sister’s handwriting addressed to Mrs. Paul 
Burleigh Conkling, she testifies: I received that letter. I am famUiar 
v th mv sister-in-Taw’s handwriting; that is her handwriting and he 
envelope too. Thev came to me through the mail. I received the 
po«t card shown me; that also is in her handwriting. I was familiar 
with Mrs Sarah B. Conkling’s handwriting. I could recognize it. 
At the time this claim of my husband was first being pressed after 
his mother’s death, T s&w some of the letters that he referred to in 
the affidavit. I saw three or four originals, I should sav, one that I 
had remembered when he received it in Pans. I had read it at that 
time. It referred to some sculpture that he was doing at the time, 
and it referred to $20,000. They were in Mrs t-onklmgs hand- 
writins: I remember about tbe economy and the $2,000 mo 
would make it $20,000. I read that in her own handwriting when it 
arrived. T do not believe T can recall any of the language of any of 
the other letters; it was so long ago, and I had no reason to remem¬ 
ber it. 

76 Mr. Dickinson, recalled, in rebuttal: 

I have produced here my letter-book which contains the press copy 
of the letters addressed by me to the Baroness von Ohnesorge. 

Whereupon the following took place: 

Mr. Johnson: Can it be agreed that this is a copy of it r 

Mr. Minor: Yes, sir. 

Mr. Johnson: It has been compared. 

Mr. Minor: Here are the copies that you sent me. # 

Mr Johnson: You do not want the book produced again. 

Mr. Minor: Oh, no. Of course, these letters are also subject to 
objection. Letters passing between Mr. Dickinson and one of the 
daughters can not have any materiality to this case. 

The witness resuming and being shown the letter and postal card 
identified bv the witness Mabel Conkling further testified: That 
letter and postal card are in the handwriting of the Baroness von 
Ohnesorge. 

77 Plaintiff then read in evidence a certificate from the Treas- 

urv Department and a stipulation between counsel which had 
been filed in the cause May 31, 1916, the same being as follows: 
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Treasury Department, 

Office of the Secretary. 

Washington, May 8, 1916. 

Division of Loans and Currency. 


To Whom It May Concern: 

In compliance with the terms of an order of court issued by Hon. 
Thos. H. Anderson, Associate Justice of the Supreme Court of the 
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District of Columbia, under date of May 4th, 1916, in the case of 
David Paul Burleigh Conkling vs. New York Life Insurance and 
Trust Company, et al., I hereby certify that the records of the Treas¬ 
ury Department show that on the 24th day of October, 1885, Nathan 
W. Conkling assigned to D. Paul B. Conkling, fifty thousand dollars 
in 4 per cent Consols of 1907, the assignment being executed before 
H. Jennison, Chief of Division of Loans in the office of the Register 
of the Treasury, (who was at that time the custodian of the records 
relating to the issue and redemption of United States bonds.) 

T further certify that the records show that there were issued to 
said D. Paul B. Conkling, as a result of the above assignments, five 
$10,000 bonds of the 4 per cent Loan of 1907, the same being num¬ 
bered 60,727, 60,728, 60,729, 60,730 and 60,731. These bonds were 
held by the said D. Paul B. Conkling, in his name, until April 28th, 
1900 on which date they were assigned by him in person, before the 
Acting Assistant Treasurer of the United States at New York, N. Y., 
and were afterwards received at this office, some for transfer and some 
for redemption for account of various persons. The bonds were 
evidently disposed of in the market. 

I further certify that the records of this office show that checks 
for interest on these bonds were mailed to the payee as they became 
due, and that the check for April, covering interest due April 1,1900, 
was indorsed in person bv the pavee, and was paid on the 28th of 
April, 1900, through the New York Clearing House, the same day on 
which the bonds were assigned by Mr. Conkling. 

(Sgd.) WM. S. BROUGHTON, 

Chief, Division of Loans and Currency . 

Treasury Department, Office of the Secretary, May 8, 1916. 

I hereby certify that Wm. S. Broughton is the Chief of the Di¬ 
vision of Loans and Currency of the Treasury Department. Witness 
mv hand and seal of the Treasury Department this eighth day of 
May, A. D. 1916. 

(Sgd.) WM. P. MALBURN, 

Assistant Secretary. 

W. 


79 Stipulation. 

It is hereby stipulated by and between the parties to this cause, by 
their counsel, that the following facts shall be taken as established 
and true to avoid the necessity of taking depositions in proof thereof, 
to wit: 

1. That for many years prior to her death, Sarah B. Conkling, 
mother of complainant, was the lessee of a safe deposit box in her 
sole name in the Lincoln Safe Deposit Company, in the City of New 
York, to which she and Elizabeth J. Brodhead had access. 

2. That at the time of the death of the said Sarah B. Conkling, 
her Executor and Trustee found in her box in the Lincoln Safe De¬ 
posit Company certain stock, bonds and other securities of her per- 
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sonal estate of that nature; and also two lots of securities in a box at 
the American Security and Trust Company, Washington, D. O., 
which said stock, bonds and other securities constituted the personal 
estate of that nature which came into the hands of the New i or ' 
Life Insurance and Trust Company as Executor under tne Will ol 

the said Sarah B. Conkling. . ~ ... , . v 

3 That none of the property of the said Sarah B. Conkling, which 

came into the possession of her Executor and Trustee, was found in 
the safe deposit box at the Fifth Avenue Bank which was rented to 
David P. B. Conkling and Mrs. Sarah B. Conkling; no examination 
of said box ever having been made by the Executor and Trustee, or 
an vone on its behalf. .... - , .. 

4. That from May 8, 1900, to February 21, 1904, a safe deposit 
b*>x in the vaults of the Fifth Avenue Bank of New York City, New 
York, was rented to Mr. David P. B. Conkling and Mrs. Sarah B. 

Conkling, either to have access thereto. 

It is hereby further stipulated by and between the parties to this 
cause bv their counsel, in order to avoid the taking of depositions in 
support* thereof, that if the complainant, David P. B. Conkling were 
recalled, he would testifv that he was in Washington on February 
25th 1907, and had with him the letters and the copies thereof about 
which he testified on page* 8 and 9 of his testimonv as having been 
exhibited to his wife and Mr. John M. Dickinson, and that 
80 said papers have never been in his possession nor had he seen 
or heard of them since February 25th, 1907, and that he lost 

said papers at that time. RmT a MINOR, 

MARCEL A. VITI, 

By B. S. MINOR, 

A tt’ys. for Defendant*. 
wt\ f n TrmxrffrvNr 


81 Testimony for Defendants , Taken Before an Examiner, No¬ 
vember 17, 1910, and December 16, 1911. i 

Octave B. Van Wyck, on behalf of Defendants. 

Direct examination: 

I am the sister of Mrs. Sarah B. Conkling. I had conventions 
with her in respect to the remodeling of two little houses wrhich she 
owned here on New Hampshire Avenue, w^e did it together. She 
told me for wdiat purpose she remodeled the houses, for a home. She 
said she was driven out in New York on account of the digging going 
on under her for railroad purposes. She was at 31st Street and Park 
Avenue and they were digging under her for the railroad. Then the 
Central talked of going there and she said that she would get out of 
her place. I last had a conversation with her in respect to the re¬ 
modeling or rebuilding of these houses when she was here three 
months before she died. I went over the house with her. She told 
me for whom she was remodeling them, surely, for herself and nq^ 




N. Y. LIFE INSURANCE AND TRUST CO., ETC., ET AL. 53 

body else. She never told me at any time while she was remodeling 
the houses, that she was doing it for Mr. Paul Conkling, her son and 
my nephew, or for anyone else. It was for her home. She said the 
third floor was for whatever child visited her. She never told me 
whether or not Mr. Paul Conkling had any interest in the property. 
Indeed she never spoke of such a thing. He was entirely dependent 
on her. 

Cross-examination: 

She never told me that she had any understanding or arrange¬ 
ment with her son about it at all. Oh my no; never for a moment. 
You know she was coming down here in March to decorate it; but 
she died in February. She lived in No. 55 West 34th Street. I saw 
her I think in November, about three months before her death. 
Before Christmas. If she wrote a letter on Christmas day to her son 
Paul, with reference to his interest in this house, and with reference 
to his giving up $18,000. in bonds for the improvement of it in con¬ 
sideration of her giving it to him, and in that letter said that she had 
told Octave about it, that is a mistake. She sent me a Christmas 
present and wrote to me. John M. Dickinson, an attorney came here 
with Paul. He came to see me about three years ago and tried to 
make me say something that wasn’t so; but he did not do. it. 
82 I mean by saving he tried to make me say something that I 
had heard Rally say that that house was to be his. He asked 
me if she had told me about it, and I said “No indeed; never.” I 
told him I did not care to be mixed up in it. I just told him I 
didn’t know anything about it; that I fust knew it was Rally's home, 
as much as this one was built for me. I am the sister that Mrs. Conk¬ 
ling called Octave, and there was another sister. Rhe had another 
sister she called Lizzie. That is Mrs. Broadhead. Rhe is on her way 
here now, from Kansas Rhe lived here at that time. While this work 
on the houses across the street was going on and the improvements 
to those houses were being made, Mrs. Broadhead was living in Wash¬ 
ington. Rhe was living here at the same time my sister visited me. 
Rhe hn<5 lived here for thirty or forty years. My sister stopped with 
me while she was here in Washington the last time she was here. 
Rometimes she stopped with one and sometimes with the other. 
The last time she was with me. Rhe had an idea she was going to 
liye to be very old. Rhe had an idea she was goinor to live to be ninety 
and she was building the house for herself. Every niche in her 
house was built for a piece of furniture in New York, her sideboard 
and everything. 

Redirect examination : 

The house was built particularly for her own convenience. She 
has had two old servants for thirty or forty years and they were to 
have bed rooms back of hers. Rhe was to have the front part of the 
house and these old servants were to sleep back. Rhe had three old 
servants that she was going to bring on here with her, and they all 





54 


DAVID PAUL BURLEIGH CONKLING VS. 


expected to come. I would not say anything against Paul. I am 
just telling the facts. If Paul ought to have the house, I want him 
to have it ; but his mother fixed everything beautifully and ft is a 
shame. 


83 Walter G. Peter. 

Direct examination: 

I am 43 years of age, my office is No. 520 13th Street, Northwest. 
I am an architect by profession. I am a member of the firm of Marsh 
& Peter. I have been engaged in the practice of my profession of 
architect since 1890. I knew Mrs. Sarah B. Conkling. I had busi¬ 
ness dealings with her. I drew the plans and specifications of a house 
she built on New Hampshire Avenue, at No. 1608. I first met Mrs. 
Conkling in the fall of 1902. I cannot state the exact time; but it 
was either in October or November. I had not known her before 
that. Mr. Samuel Edmonston, the Builder, introduced me to her. 
The object of her visit to me on that occasion was to get me to pre¬ 
pare these plans and specifications for a house that she proposed to 
erect, or, T should say rather for two houses that she intended to 
change and add to on New Hampshire Avenue. Two small houses, 
and she was going to add to them and build a large addition. They 
were quite a distance hack from the street. She employed me to draw 
those plans. And she engaged me, as an architect, in respect to this 
work. T proceeded at once to the preparation of the plans. I think 
T completed them about the latter part of December or the early part 
of January, the last of 1902 or the first of 1903. T suppose we did 
send her some eighth scale sketches prior to completion of the plans; 
during this time, she resided in New York, hut she came on here a 
number of times. T had a good deal of correspondence with her. 
Most, of it was done hv correspondence. The letter shown (Exhibit 
W. G. P. No. is in the handwriting of Mrs. Conkling. I received 
that letter from her. 

(This letter is given in evidence and is in words and figures fol¬ 
lowing, to wit:) 


Exhibit W. G. P. No. 1. 

“55 East Thirty-fourth Street, N. Y. City. 

My Dear Mr. Peter: Will you kindly let me know at above ad¬ 
dress when plans are ready for me to see. I find from my agent that 
the little houses can be vacant with a month’s notice. 

Very truly yours, 

SARAH B. CONKLING. 


December first.” 


By referring to the letter just offered in evidence dated December 
1st. 1902,1 can not now sav when I completed my plans and specifi¬ 
cations in respect of these buildings and the improvements thereon, 
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but I think, if you will let me read another letter, perhaps I could 
tell you. 

84 (After examining the letter:) I think that is as near as I 
can tell you. It was either the last of December, 1902, or the 

1st of January, 1908. The original plans of the houses which I 
built for her are dated January, 1903, so I think that will settle that 
point. These working plans were completed in January 1903. The 
working plans in respect to the improvements I made at 1608 New 
Hampshire Avenue. These are the original working plans I used in 
connection with the doing of that work. I obtained an estimate from 
Mr. Edmonston on the 24th of January, 1903, for doing this work. 
It was in writing; this is a copy of his estimate. I have not the orig¬ 
inal ; I suppose I sent that to Mrs. Conkling. His estimate was for 
the doing of this work, according to my plans and specifications. It 
was a little over $19,000. 

(Said copy of said estimate is marked Exhibit W. G. P. No. 2, and 
is in the words and figures following, to wit:) 

Exhibit W. G. P. No. 2. 

Washington, D. C., January 24th, 1903. 
Messrs. Marsh and Peter, 

Gentlemen : I propose to furnish labor and materials for remodel¬ 
ing houses 1608 and 1610 New Hampshire Avenue, owned by Mrs. 
Sarah B. Conkling, according to the plans and specifications pre¬ 
pared by you, for the sum of Nineteen Thousand and Three Hun¬ 
dred and Twenty ($19320.00) Dollars. 

Hoping this meets with your approval, I am 
Respectfully Yours, 

(Signed) SAML. H. EDMONSTON, 

Per C.” 

Upon the receipt of that estimate from Mr. Edmonston, I sent it to 
Mrs. Conkling. I did not obtain any other estimate, because she 
wished Mr. Edmonston to build the house. I began the work at 1608 
New Hampshire Avenue on the 18th of February, 1903. I obtain 
that date from a copy of the contract between Mr. Edmonston and 
Mrs. Conkling. The work went right on without interruption. I 
cannot state exactly when the work was completed. If I had the stub 
of my certificates I could state when the last certificate was issued. 
Here is a letter from Mrs. Conkling in which she says, “I am glad to 
hear that everything is now finished at 1608”, and it is dated Janu¬ 
ary 7th, 1904. This paper is the final certificate dated November 
30th, 1903, to Mr. Edmonston, issued by Marsh and Peter, in respect 
to the doing of this work. That is evidently the final payment. 
Referring to that paper, that is the date when it was com- 

85 pleted, November 30th, 1903. From the commencement of 
my employment bv Mrs. Conkling, up to the completion of 

this work, there was no delay at all. I went right straight ahead 
with it. Mrs. Conkling did tell me for what purpose she was build- 
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ing this house or making these improvements, as a home to live in. 
I knew Mr. David Paul Burleigh Conkling. I could jiot say exactly 
when I met him, but it was after the house was completed, and alter 
his mother’s death. The first time 1 knew of Mr. Conkling was when 
the house was well under way. Mrs. Conkling came on here and 
went up stairs to go over the house. There was a large attic room 
in the rear, and she then said that it looked as if it would make a fine 
studio. She then told me that her son was a sculptor, and she went 
on talking about him. She had never mentioned him before in 
connection with this work up to that time. She had never given me 
any instructions, in the doing of this work with respect to erecting 
or building a studio in the house. No studio was ever built in the 
house. There were two small houses on the lot, when we took hold 
of it, and the idea was to add a front to it, keeping the two houses 
intact as much as possible; the idea was to convert these two houses 
into one house. I understood she had a superstition that if she built 
an entirely new house a death would occur in the family, which is a 
prevalent superstition. I understood that was the reason for leaving 
the small houses. I cannot say now who told me that. We proposed 
to keep these two houses as we found them and put a front to them 
in which, on the first floor there was a parlor, a hall, a dining room, 
a kitchen and butler’s pantry. On the second floor we had two mas¬ 
ters’ rooms in the front part and two servants’ rooms in the rear, with 
the necessary staircases and bath rooms. I might say that this south¬ 
east chamber was to be occupied by Mrs. Conkling and there was a 
bath room at the rear and a long hall leading to the servants’ rooms, 
one of which was the southwest chamber of the house. That was to be 
used by an old servant. I do not recall what her name was. It was 
arranged in that way so that Mrs. Conkling could call her whenever 
she needed her. Those instructions were given me by Mrs. Conkling, 
with respect to building a second floor in the manner indicated. She 
said that she desired to have this servant near her. On the 
86 third floor there were two guest chambers in front and then a 
large attic in the rear. This attic was back in the two old 
houses, but there was no attic in the houses when we took hold of the 
work. There was practically nothing above the second floor. The 
roof was, practically, right down on the ceiling; but in remodeling 
it we had to carry the staircase up and get a bath room in the back 
of the house, which necessitated our carrying the roof up above the 
second story. When Mrs. Conkling knew of that she suggested that 
the attic be carried over all of the two old houses, which we did. 
That is how it came about. Those instructions and directions given 
by Mrs. Conkling, in respect to carrying the attic over the two old 
houses, were given to me on the 31st of December, 1902, by a letter 
in which she said: “Could not you put a mansard roof over the 
whole old part, a low half story one, and so I have the space I want?” 
Then she wrote again, on the 15th of January, 1903, saying: “You 
do not sav anything about the half storv mansard roof to cover that 
part, which I think would be a good idea, as I need the space.” I 
carried out the instructions contained in the two letters, extracts from 
which I have just read, to carry this room up and put a mansard 
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roof over the rear of the two little buildings. *The height of that room 
is nine feet three inches; the other dimensions are 28 by 23feet. 
The attic is lighted by two small dormer windows. She did not say 
anything more in respect to the use to which she intended to put 
that room than I have read you in these letter-. I never at any time, 
heard Mrs. Conkling say anything about this being a home for her 
son. She never mentioned him in connection with the use or occu¬ 
pation of this property. Mrs. Conkling, during the progress of the 
work, came to the building and inspected it quite often, in company 
with her sisters, Mrs. Broadhead and Mrs. Van Wyck. Mrs. Broad- 
head and Mrs. Van Wyck came to my office in company with Mrs. 
Conkling a number of times. I suppose they just talked over matters 
with us; but I do not remember anything in particular. I do not 
think there were any suggestions made by Mrs. Van Wyck and Mrs. 
Broadhead, though they may have made some suggestions in the 
course of the conversations. I do not remember now. I think there 
were a few changes or alterations made, during the course of the pro¬ 
gress of the work, from the original plans and specifications 
87 I am not positive about that; but it occurs to me that the 
attic was not finished up as it was originally drawn. That 
could be easily seen by going up to the house. I think there was a 
wall that went between here (indicating on the plans) and that I 
think was taken out. I am not sure about that. It was lighted by 
two small windows, dormer windows. There was no skylight. Noth¬ 
ing was ever sn.id to me by anybody, with respect to putting a sky¬ 
light there. There were extras for which she was charged during the 
progress of this work. As I remember, there was a brass grate and a 
mantel piece, and maybe one or two other things which were extra, 
and each time she would say to try to keep the cost down as low as 
possible, fn feet I think she gave up one of them entirely because 
it. cost a little bit more than she thought it. ought to. There were 
also some extra foundations to the house. fTere is a letter in refer¬ 
ence to that excavation, in which she says: 


My Dear Mr. Peter: I have signed the papers for extra work 
for making the foundations secure. But it is all I will sign for extra 
work as I have quite all I can do to make the payments as I have 
arranged for the regular work, & when Mr. Edmonston, whom I 
have not heard from in regard to it, sends me the bill for the first 
payment I am ready to pay at once, payment for the extra work in 
excavating, he said could go till our final payment. In regard to 
the woodwork in the dining room, I want no other estimate. Simply 
don t paint there. That surely will be nothing extra, & the mantel 
I should think could be finished without extra cost to me. 

Yours truly, 


May 16-03.” 


SARAH B. CONKLING. 


Here is one letter I referred to, dated October 15th, 1903, in 
which she says: “In reply to your letter of the 14th, would say that 
I cannot give as much as $96. for the moving of the tub from the 

8—3230a 
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kitchen to the cellar. I should think that the plumber might do it 
for $50.” The letters, the ones which have been introduced in evi¬ 
dence and the others from which I have read extracts are in the 
handwriting of Mrs. Conkling. I did not ever, at any time, pnor to 
the completion of this work, receive, directly or indirectly, any in¬ 
structions from Mr. Paul Conkling, as to the doing of this work In 
the preparation of my plans and specifications for the doing oi this 
work, I arranged for the comfort and convenience of Mrs. Conkling: 
The cost price for doing this work was paid under my supervision, 
bv Mrs. Conkling, and my fees were paid by Mrs. Conkling. At the 
time of her death, she owed nothing on this property. 

88 In the last letter she wrote to us, which is dated February 

1st, 1904, she savs: “As this is the first of the month, and T 
cannot tell when I can be in Washington, I enclose check for amount 
of your bill, and will you kindly keep the keys until I come myself 

to get them.” 

Cross-examination: 

I remember Mrs. Conkling very well. I am not a very good judge 
of age; but her hair was very gray, almost white. She was a large 
stout woman, you know, and she seemed to be perfectly well when I 
knew her. Mr. Edmonston was the only contractor employed. He 
was selected by her and not by me. The original houses, the little 
houses were two stories high. They had a basement. They were 
quite high out of the ground, I remember. They were two stories 
and a high basement. In the remodeling, this basement was made 
into a cellar. The new house, when completed was three stories high, 
and a cellar or basement, which ever you choose to call it. The front 
basement was just a cellar. I think she had a laundry down there. 
The roof of this addition that I speak of was substantially on the 
same level with the roof of the front house. The effect of this con¬ 
struction was not to carry the whole building up to one general 
height. The front is a good deal higher than the rear. You see 
the walls on the front and rear were both three stories, but they 
were on different levels. We went up quite a flight of steps from the 
parlor to get to the dining room, which was in the rear building. 
The stories in the front, on the new building, were higher, a higher 
level than the stories in the old building. I do not think the storie6 
were very much higher, but each story jumped up, so that in the 
new building the floors were not on the same level with the old. They 
were on a lower level. 

It is stipulated by and between counsel for the respective parties 
that blue prints of so much of the plans as counsel for the defendant 
may see fit to offer in evidence may be filed as part of the record in 
this case. 

1 testified in chief I said there was a change in the attic which 
consisted of the taking out of a wall. I did not mean that, originally, 
this wall, if it had continued there, w T ould have divided the attic into 
tw r o rooms, and that, by taking it out, I made one space of it. 
89 I think the wall was the division of the two old houses, and I 
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lliink it came up, probably, about two or three feet above the 
floor. It was the fire wall of the old houses, and when I made this 
attic, that fire wall was cut down to the level of the attic floor, leaving 
one big single room. It was no part of my plan to put a wall there. 
I know Mrs. Van Wyck told me of the death of Mrs. Conkling, but I 
do not know the exact date. I learned of it at or about the time of 
her death. I cannot say how long it was after that that I saw Paul 
Conkling. Here is a letter I received from him, dated March 28, 
1904, in wh-ch he asks me to give Mr. W. C. Hill the keys to enter 
the house. I think it was after that he came here. My recollection 
is that I saw him some time after tha.t date in March. 

Redirect examination: 

I had letters from one of her other children, notifying me of the 
death of their mother. Here are some letters from Mrs. Caldwell. I 
first heard from Mrs. Caldwell on March 9th, 1904. I have two 
others, one on the 11th and one on the 24th. I will offer these three 
letters in evidence. 


“55 East Thirty-fourth Street. 


Messrs. Marsh & Peter: Knowing that all bills have been paid 
on my mother’s house, for which you were the architects, and having 
been notified that it would be bast to have the house wired I write to 
ask you if you can, and will be kind enough, to have the house 
wired by the most responsible company in Washington, and ask 
them to hold the keys until some of the family can come to Wash¬ 
ington, which we hope may be soon. 

Yours truly, 


DELIA C. CALDWELL, 
Mrs. J. A. CALDWELL, Jr. 

March 9th.” 


“55 East Thirty-fourth Street. 

Messrs. Marsh & Peter: Thank you very much for having the 
house 1908 New Hampshire Avenue wired. 

Yours very truly, 

DELIA C. CALDWELL. 

March 11th.” 

“55 East Thirty-fourth Street. 

Messrs. Marsh & Peter : A real estate agent has been writ- 
90 ing to lis about the house 1608 New Hampshire Ave., suggest¬ 
ing that he would like to see the interior. I wrote to him that 
the house was not for sale, it might be for rent later, but kindly do 
not give the keys to anyone, without a written order from one of 
mamma’s children. 

Yours very truly, 


March 24th.” 


V* 


DELIA C. CALDWELL. 
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The children are Baroness von Ohnesorge, D. P. B. Conkling and 
myself, Mrs. J. A. Caldwell, Jr.” 

Mrs. Caldwell is a daughter of Mrs. Conkling. 

91 Evidence tor Defendants. 

Depositions Taken September 2b, 1913, in 11 itaschiitz, Germany, 
and October 4, 1913, in Paris, France. 

Deposition of Natalie von Ohnesorge, on Behalf of Defendants. 
Direct examination: 

My name is Natalie v. Ohnesorge, residence Witasclnitz, Pr. Posen, 
Germany. Without profession. 1 know David Paul Burleigh Conk¬ 
ling, the complainant in this cause. lie is my brother. 1 saw him 
in June or July, 1906, at our Villa in Homburg, v. d. Ilohe and I 
went with him to London where I talked to him. In that conversa¬ 
tion he told me that he had given our mother eighteen thousand 
dollars toward rebuilding the house at No. 1608 New Hampshire 
Avenue in Washington, D. C., and that when the sum of twenty 
thousand dollars was reached she had intended transferring that 
property to him; the complainant on that occasion exhibited a paper 
or letter which he represented was a copy of an original letter which 
he had found in his lock box at a Bank in New York after his 
mother’s death, and which she had left there/ for him, referring to 
his alleged claim of ownership to said real estate. T read the paper 
he showed me at that time. Although I wondered that he had not 
brought the original letter and a little at the whole thing I consented 
to go to London with him to see mv sister and her husband and also 
my husband who was visiting them. The paper now produced and 
shown to me marked “Exhibit ‘A’ for identification” and beginning 
with the words: “To my dear son Paul to be opened only after my 
death.” is the copv which was produced by the complainant on that 
occasion and read by me. As far as I can remember my brother 
suggested that in destroying some letters in my mother’s desk after 
her death, I might have destroyed some letters from him to her which 
might have been of use to him in proving his claim. T was present 
with my sister, Mrs. Caldwell, when an examination of my mother’s 
papers w T as made after her death. I destroyed the letters from me 
to my mother which she had kept. I was never at any time in¬ 
formed by my mother that she was building the house ih Washing¬ 
ton, D. C., for her son, Paul Conkling, the complainant in this cause. 
As far as I can remember I learned of the complainant’s claim first 
at the time of his visit in June or July, 1906. I feel pretty 3 ure that 
if my mother had had any intention of giving the property 
92 in Question to mv brother she would have told me of it, as we 
verv often talked about the remodelling of the house and she 
alwavQ said that when it was finished she intended to move there, as 
she had two sisters living in Washington and she was very lonely in 
New York after I married, 
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Answers to cross-interrogatories: 

It is not a fact that while the plaintiff, my brother, was my guest 
in Homburg, Germany, in or about May or June, 1906, I and he 
conversed together on the subject of his claim that he had given to 
his mother $20,000. in bonds, as a contribution to the cost of the 
improvement of the house, 1608 New Hampshire Avenue, Washing¬ 
ton, 1). C. It is certainly not the fact that in said conversations 
during his visit to me or in some one of them, I told my brother in 
substance, that I knew from my mother, that my mother had re¬ 
ceived from my brother bonds belonging to him, to pay for the cost 
of the improvement of the house in Washington, and of my mother’s 
intention that he should have the house in consideration of his pay¬ 
ing for the improvement. I did not tell my brother, in substance, 
that I and my sister, Mrs. Caldwell, had destroyed certain papers left 
by our mother in her private desk at No. 55 East 34th Street. New 
York, and I did not express my regret that I and my sister had not. 
before such destruction, examined the papers more carefully than I 
had done, and that because of .such want of careful examination, 
papers left bv my mother showing his right to said Washington 
house might have been destroyed bv mo and my sister, without my 
knowing it. But it is possible that I expressed regret that any papers 
at all had been destroyed as long as this complication had arisen. I 
did go with mv brother from Homburg to London, England, in the 
summer of 1906, to discuss with my sister, Mrs. Caldwell, the claim 
of my brother to the Washington house, as I have already stated, but 
when we got there my sister said she preferred not to have me present 
at her interview with my brother. A* I was not present at the inter¬ 
view I do not know what was said. T certainlv did not, on that oc¬ 
casion, tell my sister. Mrs. Caldwell, in substance, that I knew from 
our mother that my brother had given his mother his bonds 

93 to cover the cost of the improvement of the Washington 
house, and did not, on that occasion unite with my brother 

in an effort to persuade mv sister to agree that my brother’s claim 
to the house or to the bonds he allowed. As I have said before, I did 
not see mv brother and sister together in London. I have no wav of 
identifying the paner shown me as the same paper which we<? exhi¬ 
bited to me bv mv brother in 1906. bevond it* contents, the fact that 
ibis in my brother’s writing and that it looks to me like the paper 
which he showed me at that time. 

94 Direct examination: 

My name is Johannes von Ohnesorge; residence, Rentier, Wita- 
schutz, Germany. I know David Paul Burleigh Conkling, the com¬ 
plainant in this cause, he is my brother-in-law. I was not present at 
a conference between my wife and the complainant Conkling in Ber¬ 
lin in June or July, 1906, at which conference the complainant pro¬ 
duced a paper which he represented was a copy of a letter he had 
found in his lock box in a bank in New York after his mother’s 
death. I was not present at a subsequent conference in London 
which took place betw een the complainant Conkling and his sister, 
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Mrs Caldwell and the Baroness von Ohnesorge, at which conference 
the complainant produced the same paper. I never saw this paper 
before and I never had any conversation with the complainant witn 
respect to the destruction of certain papers and letters that complain¬ 
ant stated were in his mother’s desk. I learned of the complainants 
claim in London in 1906 for the first time I am sure that l aul 
Conkling invented this claim after his mother s death. I know he 

is hard-up. 


Answers to cross-interrogatories: 

I was not in Ilomburg, Germany, in May, 1906, when David 
p p. Conkling visited his sister, my wife, at that place. At the 
time of the conference in the hotel in London, between my wi e, 
her «ister, Mrs. Caldwell, and the plaintiff, I was confined to bed 
by illness at the same hotel. I do not know the paper and I make 
no effort to identify it. 
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Deposition of James A. Caldwell. 


Direct examination: 


My name is James A. Caldwell, Jr. I reside at 10 Rue Octave 

Feuillet, Paris, France, without profession. . . 

I know David Paul Burleigh Conkling, the complainant in this 
cause, he is rav brother-in-law. I was present when the complainant, 
Conkling, arrived in London in Nineteen hundred and six with the 
Baroness von Ohnesorge and produced a paper which he said was a 
copv of a letter he found in his lock-box at New York after his 
mother’s death. I do not remember whether I was present through¬ 
out the entire conversation or not, but I remember his producing the 
paper in question. As well as I can remember it was in June, nine¬ 
teen hundred and six. I did not read the paper in question but my 
wife read it; told Conkling that she did not believe his stoiy, and 
asked him whv he did not produce the original letter. My wife.gave 
me the alleged copy to read the following day, and I then read it. I 
had no further conversations with him on that subject. I will ask 
the Commissioner to annex this copy, or alleged copy, to my deposi¬ 
tion, as requested in the interrogatory. 

(Witness endorses copy letter marked “Exhibit ‘A’ for Identifica¬ 
tion” and hands it to Commissioner to be annexed to deposition.) 


I had no conversation with him on the subject and I was not 
present at any conversation he had with others excepting the one 
already mentioned. While I was present at the conversation above 
mentioned he accused his sisters of having destroyed papers which 
they found in their mother’s desk after her death. This my late 
wife absolutely denied. He then threatened her with criminal pro¬ 
ceedings. I first learned of the complainant’s claim against the estate 
of his mother in June, nineteen hundred and six, to the best of my 
recollection, when he came to London as I have already stated. I 
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know nothing further, but I have absolutely no belief in his alleged 
claim. 


Answers to cross-interrogatories: 

The paper I produce came into my possession in this way; I picked 
the paper up from a chair in my salon in the De Vere Gardens, in 
London, the evening of the day Paul Conkling first produced it to 
show to my wife. I offered it to the Baroness von Ohnesorge who 
spurned it and I gave it to my wife. It was among her papers at the 
time of her death, and has boon in the hands of her attorneys 
9G until it was returned to me in Paris last year for identification. 

I have already fully answered the question whether I was 
present at a conference between my wife, her sister, Baroness von 
Ohnesorge, and her brother, the plaintiff, at a hotel in London, Eng¬ 
land, in the summer of 1908. The plaintiff did state in substance 
that he had turned over to his mother $18,000 in bonds to cover the 
expense of the improvements she made in the real estate on New 
Hampshire Avenue, Washington, D. C., and that in consideration of 
that she had agreed to give him the said real estate. I heard such a 
story either from him or my wife, certainly many times from my 
wife, and, to the best of my recollection, he did mention it, while I 
was present in London. The plaintiff did not to my knowledge at 
that time, exhibit any other papers purporting to be copies of letters 
from his mother. I went to see the plaintiff at the Savoy Hotel the 
next morning. I asked him if he was in need of money and also 
why he had not brought the original of the letter. In all his replied 
he was vague. I recall nothing else in the conversation in question. 

Thereupon the plaintiff read in evidence in rebuttal the letter from 
John M. Dickinson of April 5, 1908, to Baroness von Ohnesorge; 
her reply to him of April 16, 1908; the post card and letter from the 
Baroness von Ohnesorge to Mabel Conkling, dated respectively April 
21, 1906, and April 23, 1906, as follows: 
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John M. Dickinson Letter. 


April 5, 1906. 

My Dear Natalie : I shall begin by apologizing for writing you 
a typewritten letter, but I do so because it will be rather a long one 
and my handwriting is bad, and you will have less difficulty in un er- 
standing it. As you are probably aware, Paul has presented to the 
executors of your mother’s estate a claim for $18,000, being the par 
value of certain bonds belonging to him, which he gave to your 
mother to pay for certain improvements upon a hope m W ash- 
ington, which his mother told him she would give him if he paid 
for the improvements. All the details of his claim and the circum- 
stances out of which it arose are fully set out in the enclosed copies 
of affidavits, which I will ask you to read carefully. Paul s claim 
was first prepared by Mr. Lee, and the legal difficulties of substan- 
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tiating such a claim never occurred to Paul, and apparently he was 
never made aware of them by Mr. Lee. Some two or three months 
ago Paul put all the facts before me and asked me to advise him in 
the matter, which 1 have done, and have also ta . ken /"^ th ,® 

Hawkins of New York, with whom I formerly studied lmv The 
legal difficulty in the way of substantiating the claim is this. 1 he 
law provides that no person having a claim against the estate of a 
deceased person can testify in his own behalf concerning a pemonal 
transaction or communication between himself and the deceased p 
■ion unless the executor of the deceased jicrson shall first testify in 
reference to the transaction involved. You will see from that there¬ 
fore that Paul could not testify as to this transaction between him¬ 
self and your mother, and neither could he introduce in evidence any 
of the letters received by him from your mother in reference to the 
matter The only way' that he could establish his claim would be 
bv the testimony of some third disinterested party, and you can 
easily understand that your mother would not have communicated 
these facts to any outsider. She did say something to Mr. Beditc 
about it as you will see from his affidavit, but (lid not touch upon 
the details! ' I have interviewed your aunts in Washington to see if 
they knew anything about it, and while I think that Mrs. \ an \\ yck 
probably knows some of the facts, she is unwilling to enter into the 

98 C ° Aside'from the difficulty of establishing his claim to the 

satisfaction of the Trust Company, there remains the fact 
that there are infant children interested in the estate, whose interests 
have to be protected. Your sister’s attorney, Mr. Vitti, whom she 
has also appointed guardian for her children, while apparently be 
lieving in the justness of Paul’s claim, lias raised the question how 
far a guardian for infants should allow the payment of a claim 
which Cannot be established by strict legal evidence, although it is 
admittedly a just one. In other words he is anticipating the pos¬ 
sibility that your children and Delia’s when they come of age, may 
hold him responsible for permitting this claim, and thereby depre¬ 
ciating the interest which they would take in the estate. \V hile 
this question is a proper one to raise from an ethical standpoint, it 
does not seem to nie that this remote possibility should stand in the 
wav of Paul’s recovering this money, which does not belong to your 
mother’s estate and which simple came into her possession pursuant 
to the private arrangements which they had between them in re - 
erence to this house. In a conference had the other day with Mr. 
Vitte he admitted that the position Mrs. Caldwell took in reference 
to the claim would largely influence him in deciding what position 
he would take in reference to the infants whom he re|ii'es(>nted. In 
other words I understood him to say that if Mrs. Caldwell thought 
the data entirely just and that it should be paid, that he would 
• ncrrpft to its Davrnent on behalf of the intants. .. 

g I do not for a moment imagine that either Mrs Caldwell or you 

will dispute the facts of the claim as set out by Paul, * n< * * I?™*® 
von about it upon the ground that I am a mutual friend of all the 
parties concerned, and should like, if possible to prevent a great in- 
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justice being done Paul if the strict legal rules applying to the case 
should be enforced. The circumstances of this case are a very com- 
mon occurrence in famity relations and are constantly a source of 
litigation. Members of the same family, in dealings with each other, 
do not generally proceed in a strictly business-like manner, and if 
one of them happens to die before the transaction is completed, diffi¬ 
culties of this kind naturally arise. Of course, the proper 

99 method for Paul to have pursued would have been to have 
taken a receipt from your mother for these bonds, or to have 

obtained a contract from her in writing whereby she agreed to convey 
to him this house. Paul is realty entitled to have the house con¬ 
veyed to him if he could present any evidence of the facts, but he 
has waived that right provided he can have returned to him his 
bonds, or their equivalent in money. 

I would write a similar letter to Mrs. Caldwell, but I fear that her 
attorney, Mr. Vitti, may consider my so doing an unprofessional 
act, and I would not care to be placed in that position. I wish, if 
possible, that you would see Mrs. Caldwell and talk to her about this 
matter, as of course it is very important to Paul. If you and she 
cannot agree, then Paul will have to consider the necessity of going 
abroad to see you both. I regret that I am obliged to write you at 
such length, but I cannot state the situation in fewer words, and I 
hope I have made it perfectly plain. Will you not give the matter 
your immediate attention, and if possible have an interview with 
Mrs. Caldwell? 

I hope you will soon he in this country again. There is no special 
news and I am still traveling along in the same old rut. Mary 
Henson was operated on for appendicitis, but is about entirety re¬ 
covered, I believe. I just returned from a three weeks’ trip to Ja¬ 
maica and had a lovely time. With kind regards to Hans and 
best wishes to yourself, believe me, 

Yours very sincerely, 

J. M. DICKINSON. 

100 IlOMBURG, v. D., IIOHE PROMENADE, 127, 16-4-06. 

My Dear John: I have just received your letter and the inclo¬ 
sure, all of which I have read carefully; and will you believe that 
it is the first I have known about the matter (Paul’s claim) being in 
progress, except two recent letters from Delia, who told me that her 
lawyer had written her about it and who gave her the information 
that you as well as Mr. Welling were my lawyers—at least, that is 
what she wrote me, but I fancy the inaccuracy is hers and not her 
lawyer’s. 

I wrote Mr. Welling yesterday to ask exactly what was going on. 

I cannot help thinking that Paul ought to have written me that 
he was pressing his claim and just what steps he was taking. It 
seems so unnatural for him not to have done so. As you supposed, 
it would never occur to me, to in any way dispute the claim, and if 
my bringing up has any effect on my children’s characters (In 
case they have not naturally nice ones ) they would certainty never 

9—3230a 
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make any objection later on. They adore Paul anyway Deliu is 
in Finland now so 1 cannot sec her, but I will write her again at 
onc? g I ha written her that I did not s^ how anyone 

could think of protesting against Paul s claim, bu {\* f h In 
knows anvthing about these letters from Mama which Paul has. 
f f u p ‘ rote me that Paul had never mentioned the subject to her. 
Whv on Trth MnThVtell her all about it? I would like to send 
her vour letter etc but after what you said about it not being quite 
profe^onal l have decided I had better not. I hope ,t will come out 

“'HL that my “fancy writing” (as your office boy once called 
it) dws not give you too much trouble to decipher, I am yours as 
ever, 

Sincerely, NATALIE v. OHNESORGE. 

Envelope postmarked: Homburg, v. d. Hohe 164-06 
Addressed: To John M. Dickinson, Esq., Mechanics Bank Build- 

ing, Trenton, N. J. 

101 The Maisonettes Hotel, De Vere Gardens, Kensington 

Palace, W. 


Telegrams: “Maisonettes, London. 
Telephone: No. 857 Kensington. 
G. A. Antonelli, Proprietor. 


23, 6, ’06. 


Dearest Mabel: Paul sailed back to New York to-day, unsuc¬ 
cessful as I was afraid he would be—It does not seem possible that 
D^ia could have absolutely disregarded what * not <mfy"g* and 
honest, but what she knew to be Mamma s intention-For what of 
course ought to be done is not to give Paul back his $18,000 but 
the Washington House, and I wish he could, and would go ahead, 
and geUt—Tfeel too sorry for him, poor dear ‘ hin S>, but _ he 
really to feel that he is a Christian martyr—and not down 
couraged, as he seemed to—I do wish that you had come with him, 
and that you had both gone back and spent the month with us in 
Homburg^ whose absurdities would have given us all something to 
laugh about—I always say that distances are the real inconveniences 
of life, and my life has such distances—you and Paul being so 
awav, and the only people beside my own small family for whom I 
realhi care. Paul told me what a trying winter he has had. Of 
course no one bounds into fame at once, but that he had Papa s 
false assertions to battle against, was scarcely believable—W e seem 
to be altogether a pretty rotten family 1 1 Hans is really better to- 
da V _It is quite dreadful and pathetic how much he depends on 
me—mv preLnce I mean—I hope we can surely get off on Thursday 
at the latest—I don’t feel as if I could stay that long, but of counw 
we can’t run any risks—London seems like a nightmare, it doesn t 
• seem to me that wild horses would drag me here again! 1—But don t 
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lets be gloomy the world is really beautiful, and thfcre are nice, kind, 
good people in it after all, and you have lots of pleasant friends—and 
everybody will finally come to realize how nice Paul is, only he 
mustn’t get down hearted and discouraged—Don’t let him— 

I feel as if this was a pedagogy letter! and you will think 1 am 
killing, but we did have a pretty trying day yesterday—Paul’s 2 days 
in Horn burg were so nice, and our trip together here. You may 
think me unnatural, but really it would have seemed more what I 
should have done, to have gone off to America with Paul than 
102 to stay here—It is a feeling that I can’t get rid of, altho’ I 
have the greatest affection for Hans, and I adore the chil¬ 
dren—Hans, I know, feels it in some oc-ult way and that is what 
makes him sometimes miserable, and irritable, but he is one of the 
right kind, and so fond of you both— 

Lots of love, and I hope your summer will be healthy and happy— 
as always aff’ly, 

NATALIE. 

(Envelope): Mrs. Paul Burleigh Conkling, Burleigh Hill, Booth- 
bay, Maine, Lincoln County, U. S. America. 

(Postmarked): Kensington—6—5.30 PM Ju 23 06. 

Postcard dated Homburg v. d. Hohe 21-6-06. Addressed Mrs. 
Paul Burleigh Conkling, 66 West 11th St., New York City. 

Contents: 

“21-6-’06— 

I am going over to London with Paul to-day to tackle D. Wish 
you were here— 

N. 

And it is hereby certified that the foregoing statement of evidence 
is a full and complete statement of all the evidence given in the 
cause and is hereby approved by the Court this 16th day of October, 
1918. 

WILLIAM HITZ, 

Justice. 

This statement of evidence is agreed to and may be submitted 
forthwith without further notice. 

BENJAMIN A. MINOR, 

Attorney for New York Life Insurance and 

Trust Co., Trustee, and Other Defendants. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3230. David Paul Burleigh Conkling, Appellant, vs. New York 
Life Insurance and Trust Company, Executor and Trustee under the 
will of Sarah B. Conkling, deceased, et al. Court of Appeals, Dis¬ 
trict of Columbia. Filed Nov. 30, 1918. Henry W. Hodges, Clerk. 





